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TodayToday’’ s game plans game plan

• Speaker introductions

• Overview of basic ground rules

• Discussion of alternative billing approaches

• What works and what doesn’ t

• Q&A session

• Conclusion



Overview of basic ground rules:Overview of basic ground rules:

• Communicate

• Establish and follow guidelines

• Set reasonable objectives

• Select team and define responsibilities

• Monitor performance

• Provide constructive feedback

• Observe strict confidentiality

Ground Rules: Overview



Communication is key.Communication is key.

• The most frequent cause of breakdowns in
the relationship is poor communication.

• Each party has the responsibility to make
sure it’ s a “two way street.”

• Don’ t be shy -- let your needs and wants be
known.

• Be tough on the issues, not the people.

Ground Rules: Communicate



Communicate Communicate (cont(cont’’d)d)

• Attorneys are in the professional services
business, and their service offering should
be driven by client needs.

• Frequent (and frank) communications are
the best way to understand client needs and
to strengthen the professional relationship.

Ground Rules: Communicate



Establish and follow guidelines.Establish and follow guidelines.

• Consider implementing a “guidelines and
procedures”  document for outside counsel.

• Should serve as a communication tool that
keeps everyone goal-focused and organized.

• Typically 2-3 pages in length .

• Draft with input from counsel so everyone
understands the program.

Ground Rules: Guidelines & Procedures



Guidelines and ProceduresGuidelines and Procedures

• Typical features:
– authorization to engage outside counsel

– approved outside counsel list

– request conflict check

– spell out scope of engagement (supplemental
assistance only, complete outsourcing, etc.)

– follow company billing procedures (e.g., case
tracking numbers, company contact person)

Ground Rules: Guidelines & Procedures



Guidelines and ProceduresGuidelines and Procedures

• Typical features (cont’d):
– specifies staffing (paralegals, associates,

partners)

– specifies time and cost estimates / constraints

– provide factual background for outside counsel

– scope of periodic status reports and updates

– confidentiality

– filing system (maintain distinct files)

Ground Rules: Guidelines & Procedures



Set reasonable objectives.Set reasonable objectives.

• Compare -- Litigations vs. Transactions

• Litigations -- speedy settlement, or “win at
all cost / scorched earth?”

• Transactions -- who has the bargaining
leverage, what is the negotiation strategy?

• What can be achieved given the company’s
outside counsel budget?

Ground Rules: Reasonable Objectives



Reasonable objectives (Reasonable objectives (contcont’’dd))

• Expenses --
– What is truly necessary and reasonable?

– Specify rules where necessary (e.g., copy
charges, air fare)

– Review in advance to avoid surprises.

– What expenses will not be reimbursed?

• Remember counsel has to make a living too.

Ground Rules: Reasonable Objectives



Select team, define responsibilities.Select team, define responsibilities.

• Experience: Has the attorney acted in
similar matters on the company’s behalf?

• Level: Coordinate experience, rate structure,
and difficulty.  What can paralegals, clerks,
or junior associates handle?

• Supervision: What degree of supervision is
necessary or desired?

Ground Rules: Team & Responsibilities



Team and responsibilities Team and responsibilities (cont(cont’’d)d)

• Size of team:  This is often a major
determinant of cost.  How many lawyers are
necessary?

• Efficiency:  Outside counsel is expected to
manage outside counsel resources
appropriately to control costs.

Ground Rules: Team & Responsibilities



Team and responsibilities Team and responsibilities (cont(cont’’d)d)

• Experts:  Use of experts is expensive and
should require prior client approval.

• Media:  Outside counsel should not discuss
client matters with the media unless
specifically instructed.

• Docket:  Who controls it, and what
significant events trigger reporting (e.g.,
settlement conference dates, SEC reports)?

Ground Rules: Team & Responsibilities



Monitor performance.Monitor performance.

• Is counsel achieving outstanding results?

• Performance and cost are (should be) related.

•  Develop standardized billing statements and
progress reports, and review them regularly.

• Consider scheduling periodic face-to-face
meetings to review performance and cost
issues.

Ground Rules: Monitor Performance



Provide constructive feedback.Provide constructive feedback.

• Avoid any lingering dissatisfaction by providing
feedback on a regular basis.

• Great opportunity for counsel to learn what
matters to the client and how to keep them happy.

• Feedback loop should extend to various levels of
the organization to make professionals at all
different levels feel empowered / relevant.

Ground Rules: Constructive Feedback



Observe strict confidentiality.Observe strict confidentiality.

• Counsel has both a legal and ethical duty to
maintain strict confidentiality.

• Take full advantage of the attorney-client
privilege.

• Breaches of confidentiality can have very
serious negative consequences -- “ loose
lips”  really do “ sink ships.”

Ground Rules: Confidentiality



Variations on Hourly BillingVariations on Hourly Billing

• Percentage discounts
– usually related to volume

– “stepped” discounts, based on fee targets

• Reduced hourly rates plus bonus
– reduced standard hourly rates with standard of

pro rata performance bonus

– bonus based on transaction closing, completion
within specified time frame, or savings to client

Alternative Billing Arrangements



Variations on Hourly BillingVariations on Hourly Billing
(cont(cont’’ d)d)

• “ Blended”  hourly rate
– client is billed the same rate, regardless of

whether a partner or associate does the work

– requires the outside firm to manage staffing
appropriately

– requires the outside firm to accurately estimate
participation at various levels of the firm and to
bear the risk of erroneous estimates

Alternative Billing Arrangements



Fixed Fee ArrangementsFixed Fee Arrangements

• Fixed Fee
– Law firm and client agree on fixed fee for all the

client’s work, practice areas, specified phases or tasks

– allows client and law firm to budget in advance

– involves the client in projecting fees, strategic
performance choices, and timing

– shifts risk of managing process to outside firm

– works well for discrete or repetitive tasks

Alternative Billing Arrangements



Contingent FeesContingent Fees

• Law firm paid based on results achieved

• Usually used in combination with other
billing arrangements
– reduced hourly rates with results bonus

– standard hourly rates with contingency
arrangement after certain dollar value reached

Alternative Billing Arrangements



Can the outside firm manageCan the outside firm manage
alternatives well?alternatives well?

• What is the risk profile of the firm’s partners?

• Do they have the necessary skills, such as
accurately estimating project costs?

• Can the firm benefit by attracting and
retaining clients using these methods?

• Do the firm’s competitors offer alternatives?

Alternative Billing Arrangements


