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The president of the company asks you to prepare his
employment agreement. What do you say?
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Model Rule of Professional Conduct 1.13

A lawyer employed or retained by an organization
represents the organization acting through its duly
authorized constituents
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Model Rule of Professional Conduct 1.13

A lawyer representing an organization may also represent any of its
directors, officers, employees, members, shareholders or other
constituents, subject to the provisions of Rule 1.7. If the
organization's consent to the dual representation is required by Rule
1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or
by the shareholders.
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Model Rule of Professional Conduct 1.13

In dealing with an organization's directors, officers,
employees, members, shareholders or other
constituents, a lawyer shall explain the identity of the
client when it is apparent that the organization's interests
are adverse to those of the constituents with whom the

lawyer is dealing
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Model Rule of Professional Conduct 1.7

A lawyer shall not represent a client if the representation
of that client will be directly adverse to another client,
unless:

— The lawyer reasonably believes the representation will not
adversely affect relationship with other client

— Each client consents after consultation
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Model Rule of Professional Conduct 1.7

When representation of multiple clients in a single matter
IS undertaken, the consultation shall include explanation
of the implications of the common representation and
the advantages and risks involved
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You are asked to serve on the compensation committee or in
some other non-attorney role for the company. What do you
do?
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Protecting Attorney-Client Privilege

Courts have held the burden is on company to
demonstrate that communication with in-house counsel
took place in his/her legal capacity, not as a business
advisor. Inre Sealed Case, 737 F.2d 94, 99 (D.C. Cir.
1984); Ames v. BET, 1998 U.S. Dist. LEXIS 18053, at *
Z
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Lawyer as Material Withess

In litigation arising out of business decisions, a lawyer
may find him/herself as a material witness, which could
preclude an active role in handling of litigation
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Comments to Model Code of Professional
Responsibility Rule 1.7

If there is a material risk that a dual role will compromise
the lawyer’s independence or professional judgment, the
lawyer should not serve as a director or should cease to
act as the corporation’s lawyer when conflicts of interest

arise
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One of your outside counsel asks you to sign an engagement letter
with an advance waiver of conflicts against the company. What do
you say?
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Comment to Model Rule of Professional
Conduct 1.7

How broad is consent?
How experienced is client?
Is client represented by other counsel in giving consent?

Advance consent is never effective if circumstances materialize
In the future as to make “non-waivable”
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Comment to Model Rule of Professional
Conduct 1.7

A lawyer may request a client to waive conflicts that may
arise in the future

Enforceability of advance waiver depends on extent to
which client understands material risks of waiver

— “The more comprehensive the explanation of the types of future

representations, the greater the likelihood that the client will
have the requisite understanding.”

Fact-intensive inquiry
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A co-worker tells you, in “strictest confidence,” that he/she has
engaged in conduct detrimental to the company. What do you say?
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Model Rule of Professional Conduct 1.13

A lawyer for an organization who knows that someone
associated with the organization has or intends to act in
a manner that is a violation of legal obligations or a
violation of law that can be imputed to the organization
has an obligation to “proceed as is reasonably
necessary in the best interest of the organization”
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Model Rule of Professional Conduct
1.13

If employee or organization insists on going forward with
lllegal action, lawyer can resign in accordance with Rule
1.16
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Model Rule of Professional Conduct 1.7

A lawyer shall not represent a client if the representation (i.e.,
lawyer’s exercise of independent professional judgment) of that
client may be materially limited by responsibilities to another client
or to a 3rd person, or by the lawyer's own interests, unless:

— The lawyer reasonably believes the representation will not be adversely
affected

— The client consents after consultation
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You are advised of significant misrepresentations in a prior SEC
filing. What do you say?
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Sarbanes-Oxley Act

Adopted in 2002, it required the SEC to adopt, by
February 2003, rules requiring attorneys to internally
report material violation of securities laws

SEC adopted SEC Rule 205 (17 C.F.R. Part 205),
effective February 6, 2003
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SEC Rule 205

Attorneys working for publicly traded companies or their
wholly-owned subsidiaries are subject to SEC Rule 205




SEC Rule 205

In-house attorney who becomes aware of a material
violation of any federal or state securities law by his
employer or any of its officers, directors, employees, or
agents, has a duty to report such violation to the Chief
Legal Officer (CLO) or both the CLO and the Chief
Executive Officer (CEO)
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SEC Rule 205

CLO must conduct an investigation of allegation, or refer
to a qualified legal compliance committee

CLO must advise reporting attorney of determination on
legitimacy of allegation




SEC Rule 205

If reporter is unsatisfied with response, he/she must
report allegation to the employer’s audit committee or its
board of directors

If still unsatisfied, reporter must provide statement of
reasons why he/she believes company has not
adequately responded to the allegation to the CLO,
CEOQO, or board




SEC Rule 205

Not a breach of client confidentiality to:

— Use evidence of reporting in any investigation, proceeding or
litigation in which compliance with Rule 205 is in issue

— Advise SEC of material violation if it is likely to cause substantial
Injury to investors, or if company or employers are engaging in
perjury or fraud in an SEC investigation
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SEC Rule 205

Attorney who fails to comply with Rule 205 is subject to
civil penalties, and disciplinary action by the SEC that

can result in censure or revocation of right to practice
before the SEC
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Confidentiality Ethical Rules

Traditionally, disclosure limited to:
— Preventing a crime
— Death or substantial bodily harm
— Protect lawyer in claims by client or criminal prosecutions

Model rules amended to allow disclosure to comply with
“other law” or a court order

Some states (e.g., CA, FL) have not expanded
exemption to include other compliance laws
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You lose your job after you are advised of significant
misrepresentations in a prior SEC filing and raise an objection
under SEC Role 205. What do you do?

F ©2008 Foley & Lardner LLP




Sarbanes-Oxley Act

Provides a private cause of action to anyone discharged,
demoted, or otherwise impacted in their employment
because of information provided to a federal regulator,
law enforcement office or to a supervisor. 18 U.S.C. §
1514A




SEC Rule 205

Reporting attorney who believes he/she was terminated
because of reporting can notify the company board of
suspicion




Other Claims for Retaliatory Discharge

CA: recognizes general right of in-house counsel to
pursue claims for retaliatory discharge. General
Dynamics Corp. v. Superior Court (San Bernardino), 7
Cal. 4th 1164 (1994)

Other state courts — e.g., IL and TX — disagree, finding
a broad public policy permitting client to discharge
counsel with or without cause
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