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Hello and

Happy New

Year to all our

MNACCA

members. Last

year, we held a number of great events

and I hope that this year we can do

even better in terms of serving our

membership with a variety of events,

both daytime and evening, that pro-

vide relevant information on timely

topics.

Our committees have worked very

hard this past year to bring these

events to the membership. I want to

recognize and thank all of the mem-

bers of the committees and groups for

all their hard work and encourage our

members to participate in those com-

mittees in 2007. It’s a great way to stay

involved without huge time commit-

ments. If you are interested, please

contact our chapter administrator

Betsy Handlson at mnacca@msn.com.

By the time this article goes to print

we will have had our first Get

Connected event that was the idea of

our Career Management Committee.

This first time event was to allow for

networking and some fun to address

those post holiday blues. The event is

just one example of some of the new

and different types of offerings

MNACCA is trying out to see what

our members enjoy. Please make sure

to provide us with feedback so we can

continue to provide a variety of

events.

In addition to the Get Connected

event, we will continue to have our

Quarterly Lunches, the General

Counsel Dinner & Forum, the Legal

Sampler, and a host of breakfast semi-

nars and informal evening networking

events. The tentative dates, times, and

locations will be on our website for

easy reference.

I also wanted to take a moment as

president of the board to thank all of

my board members as well as the

entire chapter for allowing me to serve

in this position. It has provided me

with the opportunity to learn a great

deal about ACC and our local chapter.

It’s also been a wonderful chance to

meet so many fabulous attorneys—

both in-house and in law firms across

the US, and validate that what we do

does make a difference.

Being involved in MNACCA has

given me the privilege of seeing and

working with the best of the best. I’m

grateful to have been a part of it, to

watch the committees grow and the

new and exciting ideas that are gener-

ated from being a member of such a

wonderful organization.
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View the Latest ACC Top Ten: “Top Ten Ways To Avoid
Becoming the Sales Prevention Department”

The ACC Top Ten provides summaries and hands-on advice regarding current

legal issues affecting in-house practitioners. The lists are designed for in-house

lawyers with limited time, giving them a quick-reference guide and providing links

to more in-depth information. View the latest, “Top Ten Ways To Avoid

Becoming the Sales Prevention Department,” written by Jonathan Spencer, vice

president, general counsel, and secretary of Shentel at acc.com/topten.

Thought Leadership from Top CLOs 

ACC’s CLO ThinkTanks bring together a select group of top CLOs in an intimate

“deep dive” into the most pressing topics facing today’s law department leaders.

We have captured their fresh thinking in a series of executive summaries of these

ThinkTank meetings, allowing you to share their ideas on best practices, chal-

lenges, and opportunities for response. Here are the latest reports: 

• Navigating the Complexities of C-Suite Relationships

www.acc.com/protected/article/clo/execreportsd06.pdf

• CLOs Role in Governance and Compliance 

www.acca.com/protected/clo/governance.pdf

• CLOs Role in Governance and Compliance: Canada

www.acc.com/protected/clo/canadacompliancelh.pdf

• Compensation and Career Advancement for In-house Lawyers

www.acc.com/protected/clo/canadacompliancelh.pdf 

News, Resources and Events
Are One Click Away: ACC’s
Monthly Member Update
Whether you want to register for the

Annual Meeting, access the newest

resources or read about ACC’s advo-

cacy work, the ACC Monthly Member

Update is your solution. Every month

we send members an email highlight-

ing upcoming webcasts, ACC Docket

articles and events, such as Corporate

Counsel University. In addition, the

“Question of the Month” poses a ques-

tion relevant to in-house counsel and

then points you to ACC resources that

can help you get the answers you need.

The update will keep you apprised of

all the latest news, such as ACC’s

efforts to protect attorney-client privi-

lege, and highlight cost savings avail-

able to you through the ACC Alliance

program. The Monthly Member

Update is the easiest way to access the

information that you need to get your

job done quickly and efficiently. See

the current issue by going to

www.acca.com/membership/.
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thing as a truly voluntary waiver of privi-
lege in todayÕs highly charged prosecutor-
ial environment. The predominant
assumption that waiver in particular is
needed in order for a company to be
deemed cooperative, and that the full dis-
closure of facts and other non-privileged
material will be viewed as somehow insuf-
ficient, is precisely the problem we seek to
remedy.  We agree that there are likely cir-
cumstances wherein it is necessary for the
government to request waiver against a
companyÕs will or interests, but we would
contend that the arbiter of whether that
waiver should be sought and granted
should be an impartial court weighing the
merits of both the waiver demand and the
companyÕs rights, as well as the law; our
justice system does not impart that
authority upon the prosecutor. 

Selective waiver protections may, how-
ever, be appropriate in other contexts that
the proposed rules and many commenta-
tors to this process have not fully
addressed, and indeed, may not be best sit-
uated to address. Such contexts include
those wherein clients in highly regulated
industries functionally operate on a rou-
tine basis with officials who have the
statutory authority to review all corporate
documents in real time, 24/7. Last year,
legislation was enacted that is illustrative
of both this problem and a possible solu-
tion to it: Senate Bill 2856 (House Bill
3505) was signed into law by the
President in October of 2006 (its formal
title is the Financial Services Regulatory
Relief Act of 2006). Section 607 of the
Act includes a provision that recognizes
selective waiver in the context of regu-
lated banks and other financial services
organizations that are required by federal
law to disclose any information requested
by regulators on a routine basis.  

This legislation, therefore, does not seek
to create a government exception to gain
access to confidential files they wish to
review, but rather protects companiesÕ
privileged information produced in com-
pliance with federal law from examination
by the larger public (on the presumption
that regulators performing that function
act in the publicÕs interests). Thus, this
legislation offers a selective waiver right,
but does so in a manner that actually
increases the companyÕs ability to protect
privileged documents. Other highly regu-
lated industries that operate under a simi-
lar form of government charter and strict
regulation will likely wish to consider sim-
ilar proposals to allow them similar protec-
tions in the future. ACC supported this
selective waiver provision in the Financial

Services Regulatory Relief Act of 2006.
And we would argue that in such cases, a
legislative solution, rather than a court
rule, would likely better address the issue
since the remedy seeks to correct or
except a problem created by the mandate
of a government statute.

Likewise, it is conceivable that selective
waiver might make sense in other con-
texts.  Consider, for instance, the audit
context.  In the post-Enron/Sarbox world,
many companies offer accountants close
to full-time and full-scale access to docu-
ments and files they request.  Part of what
the auditor in the post-Andersen world
expects from corporate clients is access to
review any and all ÒsourceÓ material they
believe is informative to their review; they
suggest this is necessary in order to for
them to live up to new PCAOB standards
that mandate that auditors must leave no
stone unturned as they ensure the
integrity of the companyÕs books and
processes. While some courts have recog-
nized a Òcommon interestÓ doctrine for
disclosures to auditors, others have stuck
with the principle of Òa waiver to one is a
waiver to all.Ó Perhaps some kind of recog-
nition that the provision of documents
required by auditors is not any kind of
waiver at all (which could be a discovery
or court-based rule solution or a legislative
fix), or perhaps some kind of selective
waiver process negotiated with the
PCAOB can be recognized as enforceable
by the courts.  After all, auditors are
engaged by the company itself to certify
the integrity of their books Ð while they
are independent, they shouldnÕt be seen as
adversaries in the same way that a prose-
cutor investigating an allegation of wrong-
doing is Ð information that is provided to
auditors is offered in the interest of the
companyÕs health and well-being. 

Similarly, for companies in receivership, or
operating under the terms of a deferred (or
non-) prosecution agreement (where an
outside monitor is appointed by a court to
review the companyÕs daily work, includ-
ing mandated access to privileged docu-
ments):  perhaps a selective waiver is in
everyoneÕs interest in this environment,
and ACC is open to exploring solutions to
address these issues for these affected com-
panies.

If ACC, working with its coalition part-
ners and the ABA, succeeds in overturn-
ing or reversing abusive government
waiver tactics, and we can all someday
agree that the current culture of waiver no
longer exists, then ACC may be able to
talk with greater ease and sufficient

nuance about general court rules that will
enable companies that truly wish to vol-
unteer a waiver to the government to
negotiate a selective waiver protection
against future third party disclosure
requests.  But until such a future dream
becomes reality, we cannot support
502(c). And our focus on selective waiver
rights will be limited to contextual issues
where our support does not further facili-
tate the governmentÕs coercive and abu-
sive culture of waiver.

Conclusion
Proposed FRE 502(c) strikes the wrong
chord by enabling government prosecutors
and enforcement officials to continue to
demand privilege waivers, violating corpo-
rate clientsÕ rights to confidential counsel.
But our concerns with selective waiver are
not universal. Indeed, we concede that
many companies forced to waive already
would benefit from the passage of this
ruleÕs proposed relief, even as additional
future ÒtargetsÓ would suffer as a result of
its passage.  After long and hard consider-
ation by the ACC board and with leaders
at the bar from the corporate community,
ACC stands firm in its commitment that
we must remain focused on protection of
the privilege rather than codification of a
means by which the government can con-
tinue to violate its tenets: to support any-
thing less is to diminish the status of the
corporate attorney-client privilege to that
of a bargaining chip that must be forfeited
when demanded by adversaries in a pro-
ceeding. 

Resources:
ACCÕs 502 comments: January of 2007:
www.acc.com/public/policy/attyclient/
accfre502comments.pdf

Federal Courts Study Committee FRE
proposals and website:
www.uscourts.gov/rules/
Excerpt_EV_Report_Pub.pdf#page=4

ACCÕs supported legislation to fix the
waiver issue (The Specter Bill Ð S 186):
www.acc.com/public/attyclientpriv/
thompsonmemoleg.pdf

ACCÕs Comparison of the McNulty
MemoÕs protections with the Specter
LegislationÕs: www.acc.com/public/
attyclientpriv/mcnultychart.pdf

ACCÕs Pragmatic Practices in Privilege
Protection: www.acc.com/public/
attyclientpriv/pragpract.pdf

ACCÕs Privilege ÒhomepageÓ:
www.acc.com/php/cms/index.php?id=84
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ACC recently filed comments with the
Standing Committee on Rules of Practice
and Procedure Judicial Conference of the
United States, on proposed Federal Rules
of Evidence (FRE) 502, concerning pro-
tections for organizational entities against
third party discovery of attorney-client
privilege and work product protected doc-
uments and communications.  Much of
what is contained in the proposed rules is
laudable in that it tries to create necessary
protections and establish more concrete
expectations regarding large or e-discovery
document production issues that implicate
waiver of privilege.  Thus, ACC supports
proposed rules 502(a) (limiting subject
matter waiver), 502(b) (adopting the
majority rule on the impact of inadvertent
disclosure and facilitating discovery
requests that provide claw-back or related
options to recover privileged documents
inadvertently provided in large samples or
productions), and 502(d) and (e) (which
define the controlling effect of court
orders and party agreements directed to
privilege and disclosure). These provisions
address critical and pragmatic concerns
that arise in complex litigation and are
particularly troublesome in the e-discovery
process.  They offer improved clarity and
necessary reform to what can otherwise be
an uncertain, inefficient and inequitable
path through the jungle of discovery.

This article focuses its attention on discus-
sion of the most controversial provision in
the proposed rules Ð FRE 502(c ), which
would create a presumption of enforce-
ability for confidentiality agreements
penned by companies and the govern-
mentÕs investigators when the company
has agreed to turn over privileged infor-
mation as part of a government proceed-
ing (AKA: a selective waiver).   Selective
waivers are offered as a means of limiting
the distribution of privileged material to
the government entity that wants to
review it as part of a proceeding, so that
further or future re-production or distribu-
tion to third parties, such as plaintiffsÕ
counsel, can be precluded.  The point is
that most Circuits have held that privi-
leged material provided to the govern-
ment is waived, and thus, future requests
for its production by other parties cannot
be denied based on privilege assertions.

[Below are cites to URLs where you can
read ACCÕs comments, the Federal CourtÕs
proposed rules, other commentary file with
the CourtÕs Committees, and so on.] 

Why isnÕt ACC the first to jump on board
to support 502(c)?  
So you say, ÒGreat!  Selective waivers will
protect companies from plaintiffÕs suits!
YouÕre all over it, ACC, right?Ó  After all,
FRE 502(c) would offer much needed
relief to companies that have been forced
into a full Òopen kimonoÓ posture with
the government.  Well, the answer lies in
that statement: we should first address the
coercion of companies into a position
where waiver of privilege is the only
option Ð itÕs not right and itÕs not the law,
and the prosecutorial and enforcement
community have got folks out there
believing that they have a right (rather
than simply a leveraged position) to
demand waiver of companies when they
need it.  Newsflash: they donÕt.  They
have coercive strength, but only a court
can technically override your clientÕs right
to assert privilege by finding it doesnÕt
apply, was waived, or is excepted (some
kind of established doctrine, such as the
crime-fraud exceptions).  To support a
selective waiver ÒsolutionÓ in 502(c)
before the underlying problem of govern-
ment demanding waiver in the first place
is resolved, will most likely simply cement
such prosecutorial abuses for all time. 

502(c) has other less obvious flaws.  First,
the rules exceptions are designed to pro-
tect companies facing a government
investigation or proceeding, and so it does
not adequately address the disclosure of
material that is routinely demanded out-
side the prosecutorial or courtroom-con-
text.  If you are asked to waive material in
a situation outside a formal proceeding
(before charges are filed, or in the audit
context, or in the context of a ongoing
regulatory (not adversarial) relationship
with someone from an agency, etc., what
you waive to that other party canÕt be pro-
tected by a limited waiver agreement with
the government.  You can pen the agree-
ment, but the circuits will be likely (if the
agreement is challenged) to deem it unen-
forceable and a waiver.  

Second, there remain concerns (no fault
of the federal courts) that 502(c) will not
offer any firm assurances of how selective
waivers will or wonÕt be honored in the
state court context.  There are lots of
arguments over what should happen, but
IÕd be lying if I told you that you should

feel secure that a selective waiver agree-
ment penned in a federal investigatory
context that is now in controversy in a
state court matter will be honored by the
state court judge.  

Third, ACC fears that ÒcodificationÓ of
selective waiver rights will perversely
increase the number of waiver demands
made of companies.  With this carrot or
protective tool in their kit, prosecutors
and enforcement officials can and will
suggest to companies that their waived
disclosures will be protected against future
third party discovery requests, and thus
thereÕs no rational reason why an inno-
cent and cooperative company would
refuse the request or suggestion that
waiver would be welcomed.   Obviously,
most in-house counsel are most worried
about the chill on their client communi-
cations if they canÕt keep the government
out of their conversations on the most
sensitive issues. 

Finally, an overarching concern is our dis-
appointment that the proposed rules do
not adequately address important issues of
privilege waiver that take place beyond
the context of government investigations
or courtroom proceedings but that may
ultimately find their way into the court
process: such waiver issues are often over-
looked because they take place in the
daily and routine processes of audit and
regulatory compliance that many compa-
nies, especially those in highly regulated
industries, have no choice but to comply
with on an ongoing basis. 

And you should be aware that the time-
line for the CourtsÕ FRE 502 approval
process (which involves hearings,
Congressional approvals and so on) is
such that even if these provisions are
passed, they wonÕt be effective for a couple
of years. 

Is selective waiver ever appropriate?
Companies need the remedy of proposed
FRE 502(c) in the context of a govern-
ment investigation or proceeding only
after they have already been subjected to
an inappropriate abrogation of their rights
to assert a valid privilege claim to docu-
ments the government is not otherwise
entitled to review.  While it would be nice
if we were in a place where it was possible
for us to imagine a company truly volun-
tarily waiving to the government with the
protection of an enforceable confidential-
ity agreement supporting their decision to
disclose, the reality is that there is no such


