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Independent Contractors

• An employer is not responsible for torts 
committed by a contractor when the 
contractor exercises an independent 
business and is not subject to immediate 
direction and control of the employer

O.C.G.A. § 51-2-4



A Break from Tradition

• Today's workplace includes a variety of 

workers in contingent arrangements

– independent contractors

– leased employees 

– temporary employees 

– on-call workers

• Perceived to be a result of employers' desire 

to reduce labor costs and employees' desire 

to increase their flexibility



On the Rise

Independent Contractors in 2005*

60%

40%

Using

Not Using

* United States Bureau of Labor Statistics



Effect on Litigation

• Liability evaluation must account for 

independent contractor status

• Employer’s portion of liability in cases 

involving independent contractor can be 

reduced or eliminated

• Plaintiff is looking for the deepest pocket 

and will sue all entities up the chain



6 Instances of Employer 
Liability (O.C.G.A. § 51-2-5)

(1)  Work done is wrongful in itself or if done in 

the ordinary manner, would result in a 

nuisance

Example: Plaintiff falls into excavation located on a public 

street dug by contractor for telephone company.  Excavation 

for telephone lines, if done prudently, is not a nuisance if 

proper safety and guarding is utilized.  Injured Plaintiff cannot 

recover from telephone company for actions of its 

independent contractor.

Dekle v. So. Bell Tel. & Tel. Co., 208 Ga. 254 (1951), overruled on 

other grounds by Peachtree-Cain Co. v. McBee, 254 Ga. 91 (1985) 



6 Instances of Employer 
Liability (O.C.G.A. § 51-2-5)

(2) If, based on the employer’s previous 

knowledge and experience, the work to be 

done is in its nature dangerous to others 

however carefully performed

Example: Plaintiffs ordered propane from Employer gas 

company.  Employer used Independent Contractor to 

deliver propane.  IC dropped tank, causing an explosion, 

injuring Plaintiffs.  Propane is inherently dangerous and 

Employer’s duty to safely deliver was non-delegable.  

Employer liable for IC’s actions.

Community Gas Co. v. Williams, 87 Ga. App. 68 (1952)



6 Instances of Employer 
Liability (O.C.G.A. § 51-2-5)

(3) Wrongful act of employee is the violation of a 

duty imposed by express contract upon the 

employer

Example: Contract required Employer to comply with 

OSHA regulations involving bracing and sheeting in 

excavation.  Liability for breach of those contract 

requirements, causing injury, is non-delegable to 

Independent Contractor.  Employer liable.

Horn v. C.L. Osborn Contracting Co., 591 F.2d 318 (5th Cir. 1979)



6 Instances of Employer 
Liability (O.C.G.A. §51-2-5)
(4) Wrongful act of employee is the violation of 

a duty imposed by statute

Example: Materials recovery facility was responsible for 

ensuring transportation of its waste in compliance with 

regulations promulgated pursuant to the Georgia 

Comprehensive Solid Waste Management Act and could be 

responsible for an injury caused by an independent 

contractor's violation of the regulations. 

Perry v. Soil Remediation, Inc., 221 Ga. App. 386 (1996)



6 Instances of Employer 
Liability (O.C.G.A. § 51-2-5)

(5) Employer retains the right to direct or 

control the time and manner of 

executing the work or interferes and 

assumes control so as to create the 

relationship of master and servant or 

so that an injury results that is 

traceable to his interference



Example: Plaintiffs injured by tractor-trailer 

hauling timber to company’s mill.  At time of 

incident, driver parking tractor-trailer in his 

driveway because it was too late to deliver the 

load to the mill.  The driver was only subject to 

the company’s direction while the tractor-trailer 

was being unloaded on the company’s 

premises.  This did not evidence the control 

necessary to make the company liable for the 

driver’s actions.

Yow v. Federal Paper Board Co., 216 Ga. App. 652 (1995)



6 Instances of Employer 
Liability (O.C.G.A. § 51-2-5)

(6) Employer ratifies the unauthorized wrong of 

the independent contractor

Example: Plaintiff customer was injured when he 

tripped and fell on a convenience store’s premises and 

was impaled by a protruding telephone booth anchor.  

Telephone company liable for actions of subcontractor 

hired to remove booth because it knew of the condition 

and allowed it to exist for 9 months after the removal of 

the booth.

Bodenheimer v. S. Bell Tel. & Tel. Co., 209 Ga. App. 248 (1993)



Other Considerations for 
Time, Method & Manner

• How is the contractor paid?

–By the job?

–By the ton?

–By the hour?

• Who owns and provides the tools?

–Trucks

–Equipment



Other Considerations

• Instructions

– Who gives them?

– How are they given?

• Are taxes withheld from payment?

• Are benefits provided to contractor?

• Does the employer have the right to hire 

or fire the contractor?



Other Considerations

• Does the employer have the right to 

direct how the work is done or just the 

outcome?

• Is the contractor required by the 

employer to carry certain types of 

insurance or comply with state or federal 

laws?

– Not dispositive



Other Considerations

• Does the employer require the work to 

be done in compliance with industry 

standards?

–Not dispositive



What Do Courts Do?

• Courts consider all factors cumulatively

• Typically independent contractor 

determination is a question of fact for the 

jury, but courts sometimes will determine 

status as a matter of law



What Do Courts Do?

Example: General contractor controls:
– Manner in which truck drivers load their trucks

– Specific destination of haul

– Logistics of load tickets for each trip made to 
destination

– Whether a particular driver could participate in the 
job

RESULT: no independent contractor; GC 
exerts sufficient control over time, manner 
& method

Enviromediation Services LLC v. Boatwright, 256 Ga. App. 200 (2002)



What Do Courts Do?

Example: General contractor controls:
– What time driver begins work

– Time after which the final load could not be retrieved

– Route taken by drivers to reach destination

– Number of loads that could be taken in a day

– Provided a “Do’s and Don’t’s” book to driver

RESULT: no independent contractor; GC 
exerts sufficient control over time, manner & 
method

Davis v. Beasley Timber Co., 241 Ga. App. 706 (1999)



What To Do In Your Case

• If you are handling a claim or case where this 
issue arises:

– Is there a contract between the parties explicitly 
stating the status of the subcontractor as an 
“independent contractor”?

– What rights does the general contractor have to 
control the time, method and manner of the work of 
the IC?

– In a litigated matter, file a motion for summary 
judgment asking the court to determine 
independent contractor status as a matter of law
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Indemnity Agreements

• An agreement between two parties whereby 

one party, the indemnitor, agrees to hold 

harmless the other, the indemnitee, for loss or 

damage

• Common mechanism to shift risks associated 

with tort liability

– Liability to third party

– Costs

– Expenses



Indemnity Agreements –
Overview

• Creation of Indemnity Obligation

• Enforceability

– “Sole Negligence” of Indemnitee

–O.C.G.A. § 13-8-2
• Perfecting an Indemnity Claim

• Other Risk Shifting Tools

– Additional Insured Provisions

– Contribution



Contractual Indemnity

• Must express an intent to shift risk to indemnitor

– Agreements strictly construed against indemnitee

– Oral agreement generally barred by statute of 

frauds

– Can be created by incorporating terms of another 

contract.  Walls v. Atlantic Realty (Ga. App. 1988)

• “[Indemnitor] agrees to indemnify and hold harmless 

[Indemnitee] from any and all liabilities . . .”

– Arising out of

– Occasioned by

– Relating to



Enforceability

• Enforced as Written
– If language is clear, courts will not pass on wisdom,  
mistake or ignorance associated with the decision to 
enter into the agreement

– Must identify the extent of indemnity

• Agreement will be enforced if it comports with 
Georgia public policy 
Myers v. Texaco (Ga. App. 1992)

• Choice of law clause immaterial

• Exceptions to Enforcement 
– “Sole Negligence”

– O.C.G.A. § 13-8-2



Sole Negligence

• Indemnity for sole negligence of another is 
generally against public policy
– Court will not read terms into contract in order to 
save indemnitee from own negligence

– Although no indemnity for sole negligence, 
indemnity exists if negligence combined to cause 
injury or damage.  

Peacock Constr. v. Montgomery Elev. (Ga. App. 1970)

• Exception
– Indemnity for sole negligence is allowed if the 
language is CLEAR and UNAMBIGUOUS



O.C.G.A. § 13-8-2

• Indemnity agreements indemnifying 
indemnitee for sole negligence relating 
to construction, alteration, repair or 
maintenance of a building structure, 
appurtenances and appliances are 
against public policy

– Construction of scaffolding needed for 
repair of paper machine held to “relate to 
the repair of an appliance or 
appurtenance.”

Smith v. Seaboard (5th Cir. 1981)



O.C.G.A. § 13-8-2

• Exception

– Allows indemnity for sole negligence IF
contract also contains a mandatory 

insurance provision 

• Permissible to shift risk to insurer. 

Federal Paper v. Harbit Yeargin (N.D. Ga. 1999)



Enforcement

• Settlement or Judgment

– Must be reasonable

– Must assert available defenses in underlying 

claim

• Attorney’s fees, Costs and Expenses

– Contract must provide for recovery



Enforcement

• 20-Year Statute of Limitations

– Begins at time of settlement or final judgment

• Utilize third party practice

• Vouchment - O.C.G.A. § 9-10-13
– Provides indemnitor opportunity to participate in 

litigation

– Prevents challenge regarding reasonableness of 

settlement

– Prevents challenge regarding underlying plaintiff’s 

right to recover



Other Risk Shifting Devices

• Insurance

– Require CGL policy

• Prevents application of 13-8-2

– Require “additional named insured” status in 

CGL policy

• Contribution

– Ability to obtain pro-rata contribution from 

joint tortfeasor

– 20-year statute of limitations



Additional Insured

• Provides a broad duty to defend, i.e. no attorney’s fees

• Practical tips

– Know language of additional insured endorsement

– Require a certified copy of the policy

– Abide by the terms of the policy - provide timely 

notice!

– Ensure indemnitees are additional insureds

• Otherwise you become the insurer!  

3060 Corp v. Cresecent One (Ga. App. 2009)

– Consider purchasing a blanket additional insured 

endorsement



Conclusion

• Indemnity Agreements

– Generally enforced if clear, concise, 

unambiguous

– Exceptions to enforcement of indemnity 

agreements

• Attempt to Negotiate Additional Risk 

Shifting Tools
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“About half the practice of a 
decent lawyer is telling the 

clients they are damned fools 
and should stop.”

Elihu Root



American Intellectual Property 
Lawyers Asso. 2007 Survey

Average Costs, Patent, Trademark, Copyright 
Litigation

Patent:        $ 2 million

Trademark: $  700,000

Copyright: $  600,000

Trade Secret: ?



Top Three Mistakes Companies 
Make Re: Insurance

1. Companies do not tender insurance 

claims for intellectual property or 
antitrust.  These are the most under-
tendered claims in America.

David Gauntlett



Top Mistakes Companies Make 
Re: Insurance

2. Companies rely on insurance broker’s 
analysis of complex insurance policy 
language regarding intellectual property 
and antitrust claims.  Further, insurance 
brokers give perfunctory verbal analysis 
of these complicated terms.

David Gauntlett



Top Mistakes Companies Make 
Re: Insurance

3. Companies do not read their 

insurance policy language 
thoroughly.

David Gauntlett



DUTY TO DEFEND

V.

DUTY TO INDEMNIFY

An insurer has a duty to defend the 
entire complaint if it is arguable that any 
single claim falls within the policy.



D. H. Pace Company d/b/a
“Overhead Door Company of 

Atlanta”

v.

American Overhead Garage 
Doors, Inc.



Allegations

1. Google search leads to sponsored 
link with heading “Overhead Doors 
in Atlanta”

2. Domain name 
<<overheaddoorsatlanta.comoverheaddoorsatlanta.com>>
confusing with 
<<overheaddooratlanta.comoverheaddooratlanta.com>>

3. Phrase “Welcome to Overhead 
Doors Atlanta” on website unfair
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Stand Alone
Coverage for Trademark, Patent, Copyright, 

or Trade Secret Abatement or Defense

IPISC
• Intellectual

• Property

• Insurance

• Services

• Corporation

The only place in the U.S. for patent and trade 
secret insurance.



Cyber Insurance

• Cyberspace Policies

– Claims – defamation, invasion of privacy, 
misappropriation of name or likeness, 
alleged, violation of IP rights in covered 
media.



Cyber Insurance

• Net Secure Policies

– Inadvertent mistake, error or omission in 
the creation, distribution, installation 
maintenance, modification, processing 
repair, testing or use of computer system, 
spread of computer virus, other forms of 
interruption to electronic information 
processing systems.



IPO’s as Licensors

Key Questions:

1. Is your licensee insured?

2. Is insurance adequate?

3. Is your company named as an additional 
insured under the policy?

4. Does your license agreement require their 
insurance to step up before your 
indemnification provisions are covered?

5. Are indemnification issues covered under 
the patent owner’s policies?
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