
My ACC

involvement has

reached a new

milestone with

being approved for the ACC board of

directors. I remember when I first joined

ACC and the Central Pennsylvania

Chapter, and how it seemed like such a

good organization—a bar association for

in-house counsel by in-house counsel.

Joining made so much sense for someone

with a varied practice—my practice

involves primarily litigation management,

contracts, and employment and labor, but

anything from animals on the highway to

the zoning of turnpike facilities can arise. 

ACC membership featured joining as

many committees as I wanted at no extra

charge—they were all included in the

dues, which is less than one hour of out-

side counsel’s time. This was much better

than the ABA where individual sections

had additional annual fees.

Since then, I have been very involved in

ACC, both in our local chapter and in the

practice committees. Throughout, I have

found involvement in ACC very easy; I

felt like I was doing something worthwhile

by contributing to better the organization,

like carrying the baton on your leg of the

relay. I see a strong sense of pitching in to

help each other, and I encourage each of

you to add to ACC by getting involved,

even something as simple as joining the

listserv of a committee like Small Law

Departments or Employment and Labor.

Getting more involved in ACC will pro-

vide you with more opportunities to bene-

fit yourself and your practice. You’ll meet

fellow members on the listserv, monthly

chapter or committee conference calls, and

annual meetings, and you’ll suddenly find

that someone has already handled some-

thing that you are facing for the first time.

You’ll discover through the committee list-

servs that you can get forms, tips on out-

side counsel, and background information

on a variety of issues so that you are now a

member of a virtual department.

Our Central Pennsylvania Chapter is one

of ACC’s smallest chapters, and our mem-

bers are mostly attorneys of small depart-

ments. This may seem dramatically differ-

ent than the mega chapters in the

Washington, D.C. and Southern

California areas and the large law depart-

ments around the country. However, a

look at ACC member demographics shows

that there are a significant number of

members who practice solo or in small

departments, so Central Pennsylvania

ACC members are more representative

than you might think.

As a new board member, I obviously feel a

broader responsibility (not just to a chap-

ter or committee, but now the whole orga-

nization). The ACC board has four com-

mittees (advocacy, finance, membership,

and services) and board members are

assigned to one. My assignment is the

membership committee, and I am pleased

to note that this committee consists of

many former chapter presidents. I look for-

ward to working with these fellow board

members who share the practical experi-

ences of leading ACC chapters. 

The board also asks each board member to

serve as a liaison to at least one chapter for

contact during the year. These are excel-

lent opportunities for communication, and

the sharing of information between chap-

ter leaders and board members. My chap-

ters are Wisconsin and Central 
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Pennsylvania and I am looking forward to these contacts.. Over the years, ACC

has enjoyed a number of successes such as the recent announcements about pro-

tecting the attorney-client privilege for in-house counsel [see ACC’s website— now

at www.acc.com—for more details]. There have also been many innovations like

web casts, archived listservs, and Corporate Counsel University. 

ACC faces challenges and competition as corporate in-house practice evolves. For

example, I have noticed that there are more resources produced by ACC like

InfoPAKs, Leading Practice Profiles, and the Small Law Department Contracting

Manual, but it seems that in-house attorneys have less time to access them. ACC

staff leaders and board members are concerned about doing the best job they can

for the members. From my involvement in ACC, I have met many experienced

and creative members. Relying on the collective wisdom and experience of our

members will serve us well in meeting the practice challenges that we face.

I encourage each of you to contribute to ACC by taking advantage of what’s out

there—join a committee listserv, use the materials on the ACC web page, and

become active in your chapter!

continued from page 1
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By Frank Miles 

Vice President, Secretary & General Counsel

Hershey Entertainment & Resorts Company

During 2006, members of the Central Pennsylvania Chapter of

the Association of Corporate Counsel and its Diversity

Committee made meaningful strides toward making the Central

Pennsylvania legal community more inclusive. The chapter is

helping to build a “pipeline” of interested minorities and women

extending from high school through law school to area employ-

ment opportunities.

Beginning in 2003, the Central Pennsylvania Chapter of ACC

partnered with Street Law, Inc. and regional urban high schools

to provide high school children a meaningful educational and

highly participatory look at law and career opportunities. The

Street Law program is premised upon the belief that, although it

is important to promote more minorities and women to senior

level positions within the legal profession, those efforts will be

hampered if there are still too few members of those groups who

decide to enter the profession in the first place. (For more infor-

mation about Street Law, see www.streetlaw.org.) 

Now in its fourth year, Central PA ACC members work with

students at the Harrisburg Sci-Tech, Milton Hershey, and

William Penn (York) schools to support the Street Law program.

This partnership provides chapter attorneys with the opportunity

to work with schools serving diverse student bodies in tradition-

ally under-resourced communities in the Central Pennsylvania

area. In addition to working with students in the classroom, pro-

gram highlights include an annual kick-off event, participation

in the Pennsylvania Bar Association’s High School Mock Trial

Program, a tour of the Capitol building and visits with legislators,

a tour of the Widener University School of Law, visits to local

law firms and courthouses, and job shadowing opportunities.

At the kick-off event, which is held in the fall, students from

all three schools converge in Hershey for an introduction to the

program. The event includes hands-on exercises in which the

students participate, such as real life contracting scenarios and a

talk show-like mini mock trial. 

Tours of the Harrisburg Capitol have been coordinated with the

state appellate court schedule, allowing students to observe oral

argument. Judges have welcomed students from the bench, and

provided words of encouragement.

The Pennsylvania Bar Association’s High School Mock Trial

Program is very popular. Central PA ACC members help to

coach the teams during and after school. In January, the three

schools meet at the Widener School of Law in Harrisburg,

where they practice with one another before the PBA competi-

tion actually begins. This also enables them to see a law school

firsthand. Widener staff speaks with the students, and they are

afforded a tour of the school.

In-class involvement by Central PA ACC members varies from

school to school. Chapter members often volunteer to speak in

classes on topics that help to support the curriculum. They also

assist teachers by arranging for speakers on areas outside a cor-

porate counsel’s typical expertise, such as criminal law, by

scheduling appearances by representatives of the District

Attorney’s or Public Defender’s offices. Chapter members have

also created classroom exercises, such as how to summarize a

legal decision, and graded the papers at the teacher’s request.

Participation in the Street Law program itself is administered by

the Diversity Committee of the Central PA ACC Chapter. To

date, funding for the program has come from the ACC Central

PA Chapter and grants1; however, a charitable organization is

being created. Contributions will be used to fund the program

in the future, as well as to provide college scholarships for eligi-

ble students who plan to pursue a law-related career. While the

qualifications for an award have not yet been finalized, the

intent is to encourage minority students to continue their edu-

cation, with an eye toward a law-related career including, per-

haps, attending law school locally and practicing in Central

Pennsylvania one day.

Central Pennsylvania Chapter Works Toward A More
Inclusive Legal Community

A strong and growing partnership with the local minority bar

association was also established during the year, as the

Keystone Bar Association (“KBA,” formerly known as the

“Harrisburg Black Attorneys Association”), cosponsored two

significant events. The chapter also sponsored one of the

KBA’s quarterly meetings, which included a cocktail party

prior to the meeting to enable members of both associations to

get to know one another.

Then, on April 27, 2006, the inaugural Firms and Corporate

Employers Sabin (FACES) initiative took place at the

Hershey Lodge. This program is designed to introduce in-

house counsel at Central Pennsylvania corporations to minor-

ity law firms and minority partners at majority firms. 

The two organizations also cosponsored “Pathways to Success,”

a fundraiser held at the Hershey Country Club on September

14, 2006, to raise money for the Street Law program and the

Justice Nix scholarship. The Nix scholarship program, which

is administered by the KBA, is open to all first and second year

African American, Hispanic, Asian American, and Native

American law students enrolled in, or about to enroll in, the

Penn State Dickinson School of Law or Widener University

School of Law, Harrisburg campus. The afternoon included a

choice of golf tournament or spa services, followed by a dinner

for all participants. This event raised over $50,000 in its first

year, enabling the KBA to increase both the number and

amount of scholarships. (The KBA presented the chapter with

a special recognition award at the October 12, 2006, joint

dinner of the Keystone and Dauphin County Bar

Associations.) Plans are already underway for next year’s

event, to be held on September 13, 2007, in Hershey.

Additionally, a representative from the chapter’s Diversity

Committee attends meetings of the Equal Professional

Opportunity Committee (EPOC) and Capitol Area

Managing Partners (CAMP), organizations which were

founded years ago to promote diversity within the Dauphin

County Bar. The groups meet regularly throughout the year,

and have organized activities such as minority recruiting

efforts. 

Although 2006 was a promising year, much remains to be

done to make Central Pennsylvania truly inclusive. The chap-

ter and its Diversity Committee will continue to press on to

strengthen the diversity pipeline, which is now in place.

1. The Association of Corporate Counsel presented ACC’s

Central PA Chapter with the Matthew J. Whitehead II

Diversity Award in 2004 for its work, recognizing it as the first

ACC chapter to initiate a Street Law program. In 2005, the

chapter received a Diversity Dollars grant from the Minority

Corporate Counsel Association, and was named Small ACC

Chapter of the Year. The chapter also received a grant to create

a publication for other ACC chapters explaining how to start a

Street Law program.

Upcoming Programs
Friday, February 23

Central Pennsylvania Chapter Annual Meeting and CLE:

“Legislated Time Off Work—Keeping Up With Mandatory

Leaves Of Absence”

3:00 pm

CLE followed by the Chapter’s Annual Meeting, Reception

and Dinner at the Hotel Hershey

April 5 

Networking happy hour event—location to be determined  

May

Full Day CLE

July 21

Senators Baseball Game and Picnic

September 13

Pathways to Success Golf/Spa event at the Hershey

Country Club and the Hotel Hershey 

For more information on upcoming chapter events, go to

www.acc.com/chapters/centpa.php.

Don’t miss out on the Second Annual Pathways to Success Golf/Spa event to be held on 
September 13, 2007 at the Hershey Country Club and the Hotel Hershey. 



that retaliation claims, as contrasted with discrimination

claims, do not require that the employee suffer an employ-

ment-related “adverse employment action.” While acknowl-

edging that the law is not intended to provide a remedy for

“petty slights, minor annoyances, and simple lack of good

manners,” Justice Breyer emphasized that a remedy would be

available for conduct which might have the effect of discour-

aging employees from asserting their rights under the law. In

distinguishing between a “petty slight” and an actionable

wrong, the Court said, the employers conduct must be con-

sidered in the context of the particular employment situa-

tion. For example, Justice Breyer said, an employer could

change an employee’s work schedule, and that would not

normally be a serious enough event to deter an employee

from exercising Title VII rights. However, the same schedule

change for a young mother with kids in school might be such

a deterrent. Another example was given: If an employee

complains of discrimination and then is not invited to a

lunch, that may not be unlawful retaliation. But if that same

employee is not invited to a series of training lunches, it

could deter future complaints and that could constitute 

retaliation.

Justice Samuel Alito filed an opinion which disputed the

decision as to the quality of harm that the law should

redress. Justice Alito would have required that a retaliation

claimant prove an adverse employment action in order to

unlock the court house door. He strongly disagreed with

the majority’s view that a retaliation claimant deserves

greater protection than a victim of race, sex, or religious

discrimination.

The upshot of the Supreme Court’s decision is more law-

suits and more expensive lawsuits. The requirement that

an employee have at least suffered some tangible harm

before resorting to court provides an important sorting

principle in discrimination cases. This allows for trivial

claims to be dismissed summarily, reserving the courts’ and

juries’ time and attention for more seriously harmed
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By John Myers, Esq.

Pittsburgh Office

Tel: 412.566.5900

Fax: 412.566.6099

jmyers@eckertseamans.com

John Myers is Chairman of the

Employment and Labor Law Depart-

ment of Eckert Seamans Cherin & Mellott, a national law firm

with offices from Boston, to Washington, D.C., and Pittsburgh.

You may never have heard of Sheila White, but thanks to a

recent U.S. Supreme Court ruling in her favor, if you are an

employer, large or small, you could suffer from the effects 

of her claim against Burlington Northern & Santa Fe Railway

Co.

Ms. White’s complaint presented the Court with the issue of

how seriously an employee must have been harmed in order

to be able to sue for retaliation under Title VII of the 1964

Civil Rights Act. 

“He’s looking at me cross-eyed,” is not the kind of harm that

courts are equipped to remedy, even if the cross-eyed look in

question is indeed motivated by race or sex discrimination.

Consequently, in discrimination cases the courts limit claims

to those by employees who have suffered an “adverse employ-

ment action,” that involves a material change in the terms

and conditions of employment, such as a refusal to hire,

denial of a promotion, discharge, or a reduction in pay. 

Discrimination laws also prohibit employers from retaliating

against employees who have complained of discrimination

internally, or by filing a complaint with a federal or state

agency or court. 

Before the recent Supreme Court decision in Ms. White’s

case, the federal courts had been conflicted about how severe

a retaliatory action had to be in order to violate the law. Most

courts applied the same standard as is applied to discrimina-

tion cases, requiring that an employee have suffered a retalia-

tory “adverse employment action.”

Burlington Northern hired Ms. White in 1997 as a track laborer

in its Memphis train yard. Her initial duties entailed mainly

operating a fork lift, not the significant amount manual labor

more commonly associated with track laborer’s duties. Soon

after she started her job, she complained of sexual harassment by

her supervisor, who was suspended as a consequence. A few days

later, the company informed Ms. White that other employees

had complained about her being given light work in preference

to other employees with more seniority. She was reassigned to

perform standard track laborer duties, which were “dirtier” than

operating a fork lift, yet she suffered no loss of pay or benefits.

Ms. White then filed complaints with the Equal Employment

Opportunity Commission alleging sex discrimination and retal-

iation because of her new assignment. One week later, she was

accused of insubordination in a separate incident and was sus-

pended without pay. However, this suspension was revoked by

the company as a result of her filing an internal grievance, and

she was reinstated to her job and paid all lost wages.

Nevertheless, Ms. White sued Burlington Northern under Title

VII claiming that she had been retaliated against for opposing

the supervisor’s sexual harassment and for filing an EEOC

complaint. The harm she alleged was the assignment to more

menial tasks and having to get by without pay for 37 days,

until her reinstatement.

The employer argued in the lower courts that Ms. White had

not suffered an “adverse employment action.” Most federal

courts would have agreed and dismissed her case. The Ohio

federal court in which her complaint was filed did not agree

that an adverse employment action was necessary, nor did the

court of appeals for that circuit. The court ruled that any

action by an employer that might dissuade an employee from

filing a claim of discrimination or even opposing perceived dis-

criminatory behavior, is a violation of the law, regardless of

whether the employer’s action had a tangible impact on the

employee’s terms and conditions of employment. Because this

ruling was in conflict with the rulings of other federal courts

the Supreme Court took the case.

Justice Stephen Breyer wrote an opinion with which eight of

the nine Justices on the Court agreed. The Court’s ruling was

Supreme Court Declines to Limit Trivial Retaliation Claims

continued on page 8
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The average member of the Central Pennsylvania Chapter

of the Association of Corporate Counsel works in the

Finance, Insurance, or Manufacturing industries, guiding

her clients in Corporate Transactions, General Commercial

matters and Contracts. Interestingly, there is no average

length of in-house tenure. Our members range evenly from

1–2 years in-house to 21 or more years. The majority of our

members work in departments with 2–5 attorneys, although

a substantial number of us practice alone or in larger depart-

ments with 6–10 attorneys. For more information, see our

demographic details below. 

claimants. That same requirement has also worked well in

retaliation cases, at least until this most recent decision.

While the Supreme Court’s decision may be theoretically

sound, it has almost no redeeming value. Because of the

vague new standard the Court adopted, there is no sorting

principle that will allow pre-trial dismissal of trivial

claims filed by the scarcely harmed. As long as the law

holds out the carrot of damages for emotional distress,

punitive damages and, of course, employer-paid attorneys’

fees, thin-skinned plaintiffs will roll the dice, despite having

suffered no real loss. No matter that cluttering, the courts

harms only those with legitimate grievances and real

injuries.

The important purposes for which Title VII, the Age

Discrimination in Employment Act, the Americans with

Disabilities Act, and other federal and state employment

discrimination laws were enacted are demeaned by deci-

sions like this one. Perhaps Congress will act to make 

it right.

continued from page 7

Who Are We?

ACC Central PA Demographics

Years In-House

16–20 years
11%

11–15 years
18%

6–10 years
20%

3–5 years
20%

1–2 years
18%

21+ years
13%

Size of Legal Department

6–20 attys
30%

2–5 attys
37%

51+ attys
0%

Solo
25%

21-50 attys
8%
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