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The Crisis of Wellness

� Health care costs will double 
by 2016 reaching $4.2 trillion, 
representing 20% of every 
dollar spent.

� Since just 2000 employer 
premiums for family medical 
coverage have increased 87%.

� Since 2000, employers 
sponsoring health benefits 
dropped from 70% to 61%.
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Health Care Costs

� Employers have exhausted their 
options for controlling cost by 
using HMOs, generic drugs, and 
requiring employees to pay 
greater premiums.

Factors

� Smoking.

� Obesity.

� Alcohol abuse. 

� Exercise.

� Health screening. 
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Obesity in the Workplace

� Obese workers’ health care costs 
are seven times higher than those 
of non-obese employees.

� Obese workers file twice the 
number of workers’
compensation claims.

� Obese workers lose 13 times
more days for work-related 
illness and injury.

Source: Duke Medical Center Analysis, 
Archives of Internal Medicine, April 23, 2007 (NIOS H 
Grant)

Obesity* Trends Among U.S. Adults
BRFSS, 2005
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Smoking in the Workplace

� Average workers 
compensation costs for:

Non-smokers $176

Smokers $2,189

What Can Employers Do?

� Voluntary plans

� Participation required or 
rewarded, but no 
objective measurement

� Mandatory Wellness 
Plans
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Tomorrow’s Plans

� Discipline based 
plans. 

� Cost shifting plans. 

� Reward based 
plans.

Voluntary Wellness . . . or Else

� An employee who 
refuses a health risk 
assessment pays 
$40/month in 
higher premiums. 

� Those who refuse a 
health coach pay 
another $67/month.
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Voluntary Wellness . . . or Else

� Employees required to have 
health screening.

� Employee’s share of premium 
increased by $5 for each of

– Smoking

– Obesity (BMI < 30)

– High blood pressure 
(hypertension)

– Cholesterol (heart disease)

– High blood sugars (diabetes)

Mandatory Wellness Plans

� HIPAA

� Disability discrimination

� Age discrimination

� Title VII

� Genetic discrimination

� Collective bargaining agreements

� Privacy statutes

� Lawful off-duty conduct

� Wage & hour laws
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HIPAA

� Prohibits discrimination based on health 
factors.

� Protects health information, but only that 
which is “individually identifiable.”

� HIPAA applies to employers who either 
sponsor a group health plan or are 
themselves the health care provider.

HIPAA

“First Five” checklist:

� Is the first day of the current plan year after July 1, 2007?

� Does the plan have a wellness program?

� Is the wellness program part of a group health plan?

� Does the program discriminate based upon a health factor?

� If the program discriminates, is the program saved by the 
benign discrimination provisions?
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HIPAA

Second checklist:

� Is the amount of the reward offered under the plan limited to 
20% of the applicable cost of coverage?

� Is the plan reasonably designed to promote health or 
prevent disease?

� Are individuals who are eligible to participate given a chance 
to qualify at least once per year?

� Is the reward available to all similarly situated individuals?  
Does the program offer a reasonable alternative standard?

� Does the plan disclose the availability of a reasonable 
alternative in all plan materials describing the program?

HIPAA

In order to comply with HIPAA regulations, a 
wellness program must either:

� Meet the benign discrimination exception, or

� Offer a reasonable alternative.
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HIPAA

Example of benign discrimination:

� A participation-based wellness program.

– Offer a reward, which is based solely on 
participation.

– Do not condition the reward on achievement of a 
specific health-related outcome.  

HIPAA

The “reasonable alternative standard”

� The reasonable alternative cannot be:

– unreasonably difficult due to a medical condition; or

– medically inadvisable.
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HIPAA

Examples of reasonable alternatives:

� An employer can accommodate an employee addicted to 
nicotine (a medical condition) by requiring him to participate 
in a smoking cessation program, instead of requiring him to 
quit outright.

� In the same situation, an employer could require the 
employee to view, over a year period, a 12-hour video series 
on health programs associated with tobacco use.

� In both of the above examples, an employer can then seek 
verification, such as a statement from the employee's 
physician that it is medically inadvisable or unreasonably 
difficult for the employee to comply with these requirements. 

HIPAA

Reasonable alternatives depend on the facts and 
circumstances regarding the particular 
employee requesting them .

� Thus, employers should avoid specifically describing 
reasonable alternatives (in a handbook, for example).

� HIPAA only requires that employees know about the 
availability of reasonable alternatives, not what those 
alternatives specifically entail.
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ADA

� Prohibits discrimination based on a 
disability. 

� Imposes strict confidentiality requirements 
on the disclosure of medical information.

� Limits the circumstances under which an 
employer may ask questions about an 
employee’s health or require the employee 
to have a medical examination.

ADA

Voluntary Wellness Programs

� EEOC has taken the position that it is permissible to 
ask medical information if program focuses on early 
detection, screening, and management of disease.  

� A wellness program is “voluntary” so long as an 
employer neither requires participation nor penalizes 
employees who do not participate.

� Information collected during the permissible inquiries or 
examinations must be maintained in separate medical 
files and treated as confidential medical information.
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ADA

Mandatory Wellness Programs

Employers should:

� Permit the disabled employee to meet a less stringent health 
factor 

� Offer the alternative of participating in a program designed to 
manage or mitigate the medical condition.

ADA

Mandatory Wellness Programs (cont.)

Employers should:

� Be mindful that not all at-risk health conditions are tied to a 
disability.

– Smoking, excessive drinking (short of alcoholism), and 
recreational drug use (short of addiction) are just poor health 
habits that are not per se protected by the ADA.

� However, obesity is considered in some states to be a 
disability. 
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ADA

Mandatory Wellness Programs (cont.)

Employers can make certain, defensible arguments:

� The wellness program does not discriminate on the basis of 
disability, because its terms apply equally to the disabled 
and non-disabled.

� The wellness program was implemented for underwriting, 
classifying or administering risks.

– However, an employer may not use risk-assessment activities 
as a subterfuge to avoid ADA’s prohibitions.

ADEA

� Prohibits age discrimination in employment. 

� Disparate impact is also prohibited.

– Even if an employer classifies his employees 
without respect to age, the employer can still 
be liable for disparate impact if such 
classification adversely affects the employee 
because of his or her age. 
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ADEA

Example of a Disparate Impact situation:

Wellness program requires that all employees be able to 
run a certain distance at a certain speed. 

� Generally, younger employees would be able to meet the 
requirement sooner than older employees could. 

� Then there are those older employees who, because of their 
age, are completely unable to satisfy the program’s 
requirements in the first place. 

Verdict: Program is nondiscriminatory on its face, but 
adversely affects older employees. 

ADEA

Exemption from ADEA

The ADEA carves out an exemption for employer actions 
“based on reasonable factors other than age.”

� This is the so-called “RFOA” exemption, an affirmative 
defense. 

� An employer who raises the RFOA defense bears the 
burden of production and persuasion.¹

– It is now harder and costlier for employers to defend disparate 
impact claims under the ADEA.

¹ Meacham v. Knolls Atomic Power Lab., 2008 U.S. LEXIS 5029, at *7 (U.S. June 19, 2008).
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ADEA

Mandatory Wellness Programs 

These kinds of programs need to accommodate the 
reasonable expectations of the older worker.

� If a mandatory program requires an employee to achieve a 
certain health standard, that standard should take into 
account, and if necessary, be adjusted for, the age of the 
employee. 

� Programs can mandate participation in an exercise or fitness 
program instead of specifically requiring that everyone be 
able to run a certain distance at a certain speed.

Title VII

� Prohibits discrimination in employment 
based on race, color, religion, sex, or 
national origin. 

� Disparate impact is also prohibited.
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Title VII

Sex

If specific standards are set, an employer must be able to 
provide objective, reliable, and expert data that such 
standards do not discriminate against women.

When setting specific health goals, an employer needs to 
provide reasonable accommodations for each sex.

� Follow the generally accepted BMI standards for each sex. 

� Account for the differences between the sexes (e.g., women 
carry a higher percentage of fat than men do).

Title VII

Religion

If an employee’s religion interferes with a wellness 
program, the employer needs to provide reasonable 
accommodations. 

� For example:

– In order to manage his high blood pressure, an employee is 
told to use appropriate medication, but his religion forbids it.
The employer can suggest that the employee attempt to lower 
his blood pressure with diet and exercise. 
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GINA

� Provides broad protections in employment and health 
benefits against the improper collection, use, or 
disclosure of employees’ genetic information.

� Prohibit group health plans and health insurers from 
denying coverage to an individual or charging that 
individual higher premiums based solely on a genetic 
predisposition to develop a disease in the future  

� Prohibits discrimination against an employee based on 
genetic information. It also prohibits retaliation against 
an employee for reporting what he or she reasonably 
believes is a violation of GINA.

GINA

Recommendations:

� Employer’s involvement in an offering of genetic 
services should be limited to structuring and paying for 
the service.

� GINA is not violated by the purchase of commercially 
and publicly available documents of genetic 
information.

� Discontinue requests that applicants and employees 
provide their family medical history.
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GINA

Recommendations: (cont.)

� Avoid requesting information about the manifested 
disorders or diseases of an employee’s family members 
for leave requests unrelated to FMLA or analogous 
state law.

� Evaluate whether any changes are necessary in 
connection with the administration of health benefits.

� Screen all employee medical information upon receipt 
to determine whether that information might fall within 
the broad scope definition of “genetic information” and, 
if so, provide required confidentiality protections. 

NLRA

� Employers must bargain in good faith over mandatory 
subjects of bargaining, which include wages, hours, and 
other terms and conditions of employment. 

� Many wellness programs impact an employee’s wages via 
reduced health premiums. Mandatory wellness programs 
impact the terms and conditions of employment.

� Thus, an employer in a union environment most likely will not 
be able to unilaterally implement a wellness program. 
Instead, the employer will be required to propose its 
wellness program to the union and engage in bargaining 
over the terms of the program.
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NLRA

Wellness topics that require bargaining:

� Employee benefits such as health insurance plans. 

� Health and safety issues. 

� Programs that require employees to submit to physical 
examinations.

� Even an employer’s decision to significantly change 
dining alternatives in its cafeteria may also trigger its 
duty to bargain with the union, particularly where 
services are altered or prices affected. 

Privacy Laws

� Some states have comprehensive statutory schemes 
regulating how employers may use and disclose 
employee health information. 

� Employers in these states may have to use a third-party 
administrator to conduct their wellness programs. 

� Example: California

– California’s statute requires employers to establish 
procedures to protect the confidentiality of an employee’s 
medical information while limiting how employee health 
information may be used and disclosed without the 
employee’s authorization.
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Lawful Off-duty Conduct Laws

While using tobacco or drinking too much is 
unhealthy, it is not illegal.

� A growing number of states have enacted statutes 
prohibiting employers from taking adverse employment 
action for smoking. 

– In these states, employers must be careful not to implement 
mandatory wellness programs that permit adverse employment 
action based on an employee’s failure to abstain from smoking.

� Some of these states, however, allow financial incentives 
that are related to employer-provided health benefits and are 
intended to reduce tobacco use, e.g. Indiana.

Lawful Off-duty Conduct Laws

While using tobacco or drinking too much is 
unhealthy, it is not illegal. (cont.)

� Some states protect any lawful off-duty conduct that does 
not conflict with the employer’s business interests.  

– An employer could not take adverse action against an 
employee who cannot meet a wellness program’s weight-loss 
objectives because he overeats while off-duty.

� The scope of lawful off-duty conduct laws should be 
examined carefully before a mandatory wellness program is 
put in place, so that an employer can determine the types of 
“carrots and sticks” that would be permissible. 
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Wage & Hour Laws

Example of an FLSA situation:

� To enforce a mandatory wellness program, an 
employer deducts a paycheck charge from any 
employee who fails to participate in the program.

� An employee can argue that since a wellness 
program’s ultimate goal is increased productivity, any 
deduction made for failing to participate in such a 
program constitutes a “reduction because of variations 
in the quality...of the work performed.”

Wage & Hour Laws

Example of an FLSA situation: (cont.)

� Besides allowing tax and health care benefit 
deductions, many states prohibit any other kind of 
paycheck deduction unless the employee has given his 
or her written consent.

– It’s not likely that an employee would consent to 
wellness-related paycheck deductions.

– Also notable is the administrative cost the employer 
would incur in attempting to carry such a plan out. 
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Other Laws and Considerations

In conclusion, state laws vary widely and there is 
often little case law to provide guidance. 

� Employers should be sure to work with local counsel in 
each state where there are employees.  

� Wellness is encouraged as a matter of public policy, 
particularly as states find themselves picking up a larger 
and larger share of providing health care to the 
uninsured.  

– The state’s interest in preserving and improving pubic 
health can be balanced against the individual’s right of 
privacy.

Wellness ROI

� The economic evidence 
of wellness programs is 
substantial and 
mounting.

� Studies have reported a 
proven rate of return 
ranging from $2 to $10 
for each dollar invested 
in wellness.
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THANK YOU


