
InfoPAKSM

Canadian Competition Law

Association of Corporate Counsel
1025 Connecticut Avenue NW, Suite 200, Washington, DC, 20036

ph: 202.293.4103  www.acc.com

Sponsored by:



Canadian Competition Law

Copyright © 2007 Osler, Hoskin & Harcourt LLP and Association of Corporate Counsel

Canadian Competition Law

May 2007

Canada’s Competition Act is similar in many respects to its U.S. counterpart, the Sherman Antitrust 
Act, but it is different in a number of important ways that U.S. enterprises doing business in 
Canada should bear in mind. This InfoPAKSM will provide corporate counsel with a general 
overview of Canadian competition law. This information should not be construed as legal advice or 
legal opinion on specific facts, or representative of the views of ACC or any of its lawyers, unless so 
stated. This is not intended as a definitive statement on the subject but a tool, providing practical 
information for the reader. We hope that you find this material useful. Thank you for contacting 
the Association of Corporate Counsel.

This material was compiled by Osler, Hoskin & Harcourt LLP. For more information on Osler, 
Hoskin & Harcourt LLP, visit their web site at www.osler.com.

ACC wishes to thank the following members of the ACC Ontario Chapter for their contribution 
to the development of this InfoPAKSM.



�   �

For more ACC InfoPAKs, please visit www.acc.com/vl/infopak

Contents

I.	 Introduction............................................................................5

A.	 Historical Development of Competition Law in Canada
B.	 Overview of the Competition Act
C.	 Key Players
D.	 Enforcement and Remedies
E.	 Canada’s Immunity Program
F.	 Distinguishing Features of Canadian Competition Law

II.	 Conspiracy and Bid Rigging..................................................13

A.	 Conspiracy 
B.	 Bid Rigging 
C.	 Individual and Corporate Liability
D.	 Geographic Scope of Application
E.	 Penalties
F.	 Canada’s Immunity Program
G.	 Trial and Plea Practices
H.	 Treatment of Strategic Alliances and Joint Ventures

III.	 Pricing Practices.....................................................................21

A.	 Price Maintenance
B.	 Price Discrimination and Promotional Allowances 
C.	 Predatory Pricing

IV.	 Mergers...................................................................................30

A.	 Pre-Merger Notification
B.	 Process and Timing Issues
C.	 Substantive Merger Review

V.	 Abuse of Dominance..............................................................42

A.	 Differences Between Canadian and U.S. Abuse of Dominance Law
B.	 What is Dominance?
C.	 Measuring Dominance
D.	 Distinguishing Anti-Competitive Acts from Legitimate Competition
E.	 Substantially Preventing or Lessening Competition
F.	 Remedial Powers of the Competition Tribunal
G.	 Grocery, Air Transportation and Telecommunications Industries

VI.	 Non-Price Distribution Practices..........................................51

A.	 Refusal to Deal
B.	 Exclusive Dealing



Canadian Competition Law

Copyright © 2007 Osler, Hoskin & Harcourt LLP and Association of Corporate Counsel

C.	 Tied Selling
D.	 Other Practices
E.	 Practical Considerations Regarding Compliance and Enforcement

VII.	 Misleading Advertising and Deceptive  
Marketing Practices...............................................................60

A.	 Misleading Representations
B.	 Pricing
C.	 Contests
D.	 Telemarketing
E.	 Pyramid Selling

VIII.	 Investigatory Powers and Confidentiality  
of Information........................................................................70

A.	 Evidence Gathering
B.	 Interception of Private Communications (Wiretapping)
C.	 Confidentiality of Information Obtained During an Investigation
	 Appendix 1. Search and Seizure Checklist

IX.	 Private Competition Litigation.............................................78

A.	 Historical Development of Private Litigation in Canada
B.	 Private Applications to the Competition Tribunal

X.	 Additional Resources.............................................................92

A.	 Legislation
B.	 Competition Bureau Publications
C.	 Other Publications

XI.	 About Osler.............................................................................95



For more ACC InfoPAKs, please visit www.acc.com/vl/infopak

I.	 Introduction
Canada’s Competition Act applies to mergers, cartels, abuse of dominance (the 
Canadian equivalent of the American concept of monopolization) and a variety of 
pricing and distribution practices, as well as misleading advertising and deceptive 
marketing practices. While the Canadian law is similar in many respects to its U.S. 
counterpart, the Sherman Antitrust Act, it is different in a number of important 
ways that U.S. enterprises doing business in Canada should bear in mind. One 
point to mention at the outset is that Canadians generally use the term competition 
law rather than antitrust law, which is more common in the U.S.

A.	 Historical Development of Competition Law in Canada

Canadian competition law has a venerable heritage, going back more than a 
century. Indeed, the precursor of the current Competition Act predates the Sherman 
Antitrust Act by one year. However, for a variety of reasons, such as uncertainty 
about the federal government’s constitutional authority to legislate in the area 
of business competition, the Act’s development was hampered for much of this 
time. It is only within the last few decades that the Competition Act has become a 
modern statute.

One significant factor in the development of the Act is that until 1976 it 
was exclusively criminal in nature, meaning that criminal provisions covered 
even mergers and monopoly. The criminal law requirement of proof beyond a 
reasonable doubt, which is difficult to achieve in areas such as mergers, abuse 
of dominance and distribution practices, resulted in significant enforcement 
difficulties. The Canadian government gradually replaced many of these criminal 
provisions with an administrative law regime and remedies. However, the 
Competition Act continues to include a number of important criminal provisions 
relating to matters such as conspiracy and bid rigging, and to certain pricing 
practices.

For many years private parties had no ability to enforce any provisions of the 
Competition Act. The enforcement authority lay exclusively with the Commissioner 
of Competition and the Attorney General of Canada. Again, legislative changes in 
more recent times have allowed private enforcement, although in a more limited 
form than in the U.S.

The fact that there is little competition law jurisprudence in Canada reflects the 
early stage of the Act’s evolution, the limited enforcement resources of the federal 
Competition Bureau, and other factors, such as the fact that even today private 
competition law litigation is relatively rare in Canada.
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B.	 Overview of the Competition Act

The Competition Act is federal legislation. Unlike in the U.S., where most state 
governments also have antitrust laws, the provincial and territorial governments 
in Canada do not. This means that the Competition Act comprises the entirety of 
competition law in Canada.

The Act has a number of stated (and sometimes conflicting) purposes (see section 
1.1 of the Act; readers can find the URL for the online version of the law in the 
Resources section at the end of this document), as follows:

to maintain and encourage competition in Canada;
to promote the efficiency and adaptability of the Canadian economy;
to expand opportunities for Canadian participation in world markets, while 
recognizing the role of foreign competition in Canada;
to ensure that small and medium-sized enterprises have an equitable 
opportunity to participate in the Canadian economy; and 
to provide consumers with competitive prices and product choices.

Against the backdrop of its purely criminal past, the current Competition Act 
contains criminal provisions and reviewable practices provisions. In addition, the 
Act contains provisions allowing private litigants to seek damages or remedies 
when they have been affected by certain anti-competitive practices. 

1.	 Criminal Provisions

The criminal provisions of the Competition Act cover matters such as the following:

conspiracies that unduly prevent or lessen competition;
the implementation in Canada of offshore conspiracies;
bid rigging;
price maintenance;
price-related refusals to supply;
price discrimination;
predatory pricing;
discriminatory promotional allowances;
multi-level marketing plans;
certain misleading advertising practices; and 
deceptive telemarketing.

Most criminal offences, such as bid rigging, price maintenance, price 
discrimination and discriminatory promotional allowances, are per se offences. 
This means that there is no need for the government to prove that the practice has 
had or will likely have any adverse effect on competition. Other offences, such 
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as conspiracies, the implementation of offshore cartels and predatory pricing, do 
require proof of an adverse competitive effect and are known as rule of reason 
offences. These present significantly greater enforcement difficulties than per se 
offences, since the government must present complex economic evidence about 
the actual or likely market effects of the offences and must establish those effects 
beyond a reasonable doubt.

Section 36 of the Act allows private parties who have suffered loss or damage as a 
result of violations of the criminal provisions of the Act to sue for damages. (For 
more information on this, see chapter IX.)

2.	 Reviewable Practices Provisions

The reviewable practices provisions of the Competition Act deal with business 
conduct that is generally legal but may be prohibited in certain circumstances, in 
particular, when there is or is expected to be a substantial lessening or prevention 
of competition. The following are the principal reviewable practices under the Act:

mergers;
abuse of dominance;
a variety of vertical non-price restrictions, such as tied selling, refusal to deal, 
exclusive dealing and market restriction; and 
certain misleading advertising practices, known as deceptive marketing 
practices.

Reviewable practices are a peculiar feature of Canadian competition law. The 
premise behind them is that practices such as exclusive dealing, tied selling 
and refusal to deal are not inherently anti-competitive; rather, they only take 
on an illegal character after the Competition Tribunal has fully reviewed the 
circumstances surrounding them and has decided that they are having or will 
likely have adverse anti-competitive effects. As a result, offending parties are 
typically not penalized for their conduct in the past; instead, they are prohibited 
from continuing the conduct in the future.

Since 2002, private parties have been allowed to seek remedies for breaches of the 
refusal to deal, tied selling, market restriction and exclusive dealing provisions. 
However, the remedies, for private parties and for the government, are limited to 
prohibition orders stopping the anti-competitive practices in question. Damages 
are not available to private parties who are injured by the practices. (For more on 
this, see chapter IX.)
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C.	 Key Players

1.	 Commissioner of Competition and the Competition Bureau

The Commissioner of Competition (formerly the Director of Investigation and 
Research) is an independent official appointed by the federal government to 
administer and enforce the Competition Act. The Commissioner has the authority 
under the Act to investigate the gamut of anti-competitive practices. 

The Commissioner heads the Competition Bureau, a federal agency that 
implements the Commissioner’s administrative, investigative and enforcement 
powers. Unlike in the U.S., Canada has only one competition law agency.

2.	 Federal Department of Justice and Attorney General of Canada

When, as a result of a Competition Bureau investigation, the Commissioner of 
Competition believes that there is sufficient evidence to establish that a criminal 
offence has been committed, he or she refers the matter to the Attorney General 
of Canada. The Attorney General is the head of the federal Department of Justice. 
The department’s Competition Law Division works closely with the Competition 
Bureau to investigate anti-competitive behaviour and to enforce the Competition 
Act. 

The Attorney General also has the ultimate say in granting parties immunity from 
prosecution under the Competition Bureau’s immunity program (see chapter II).

3.	 Competition Tribunal

When, as a result of a Competition Bureau investigation, the Commissioner 
of Competition believes that there is enough evidence to show that a party has 
contravened one or more of the reviewable practices provisions of the Competition 
Act, he or she files an application with the Competition Tribunal. In the 
application, the Commissioner asks the Tribunal to determine whether in fact the 
party did contravene the Act and to order remedial action. The Tribunal comprises 
a rotating panel of lay and judicial members with expertise in business, economics 
and the law. It has exclusive jurisdiction to hear and determine cases involving 
reviewable practices matters. 

There has been a general expectation that the Tribunal would develop special 
expertise in competition law matters. Unfortunately, the infrequency of cases 
coming before it, the frequent rotation of the panels and the turnover of members 
has meant that this objective is only slowly being realized.
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Only the Commissioner of Competition and, in certain cases, private parties (see 
chapter IX) may bring matters before the Tribunal. Tribunal decisions may be 
appealed to the Federal Court of Appeal.

D.	 Enforcement and Remedies

The Competition Bureau has limited resources, both in terms of personnel and 
budget. It must also devote a substantial proportion of its resources to enforcing 
the provisions of the Act on misleading advertising, deceptive marketing 
practices and telemarketing, which are part of the Bureau’s jurisdiction under 
the Competition Act even though they cover consumer protection rather than 
competition matters. As a consequence, the Bureau is limited to pursuing cases of 
national importance or that are important for policy reasons.

Nonetheless, the Bureau and parties strive as often as possible to settle rather than 
litigate cases, particularly those involving reviewable matters, since court cases 
and Tribunal proceedings are long and costly. Under the Competition Bureau’s 
conformity continuum, a range of settlements is possible—from voluntary 
compliance, on the one hand, to contested or consent proceedings, on the other. 
Under section 105 of the Competition Act, the Commissioner may enter into a 
consent agreement with a party to settle a case involving a reviewable matter. Once 
the Bureau and the parties finalize the agreement, they may register it with the 
Tribunal, giving it the effect of a Tribunal order, without the Tribunal or a third 
party having to approve it.

The authority to enter into consent agreements has given the Commissioner 
considerable flexibility to settle cases without litigation. While there is no consent 
agreement mechanism for criminal conduct, most criminal convictions in Canada 
have resulted from guilty pleas, and there is flexibility with respect to the terms of 
any negotiated plea agreements.

1.	 Criminal Matters

The government pursues criminal matters through the courts, with Department of 
Justice lawyers acting on behalf of the Attorney General of Canada.

Corporations and individuals found guilty of criminal offences may be fined, 
while individuals may be fined, given a prison term or both. In addition, the 
Attorney General may obtain a prohibition order from the court forbidding a 
party from continuing the anti-competitive practice.

Introduction�    �
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2.	 Reviewable Practices

The Competition Tribunal enforces the reviewable practices provisions of the 
Competition Act. The principal enforcement remedy is a prohibition order, which 
forbids a party from carrying out the reviewable practice in question for a set 
period of time. Most of the reviewable practices provisions, however, also allow 
the Tribunal to require parties to take other actions to overcome the effects of the 
practice in the market or to restore or stimulate competition in the market. For 
example, the Tribunal has ordered parties to revise their contracts to remove or 
modify a provision or licence arrangement that restricted competition.

The Tribunal has important additional remedial powers in relation to mergers 
and abuse of dominance. In particular, the Tribunal may order divestitures of 
shares or assets in merger proceedings or to overcome the effects of a merger or an 
anti-competitive practice under the abuse of dominance provisions. It may also 
order the complete dissolution of a merger. These remedies not only reflect the 
relative significance of mergers and abuse of dominance but also recognize the 
necessity, on occasion, for structural solutions to restore competitive balance in the 
marketplace.

The Commissioner of Competition may ask the Tribunal to issue an interim 
order or injunction to prevent anti-competitive behaviour. Interim orders apply 
for a limited period of time prior to the Commissioner formally applying to the 
Competition Tribunal to challenge a merger or other reviewable practice.

There are currently no financial penalties for infringements of the reviewable 
practices provisions, except for the deceptive marketing practices provisions (see 
chapter VII), which do carry a type of fine, known as an administrative monetary 
penalty. In recent years, there have been legislative proposals to introduce such 
penalties for abuse of dominance. None of these proposals has become law, 
with the exception of one amendment that introduced administrative monetary 
penalties for abuse of dominance by a domestic airline. There is also a current 
legislative proposal to introduce administrative monetary penalties for abuse of 
dominance by telecommunications carriers.

E.	 Canada’s Immunity Program

Under the Competition Bureau’s immunity program, which is very similar to the 
U.S. immunity regime, applicants may seek immunity from prosecution under the 
conspiracy and bid-rigging provisions of the Competition Act, along with certain 
other criminal provisions. The first applicant to disclose a competition offence 
to the Bureau may qualify for full immunity from prosecution. Other applicants 
who co-operate with the Bureau will not obtain immunity but may qualify for 
lenient treatment. The program requires full co-operation and disclosure from all 
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applicants. (For more information on the immunity program, see chapter II.)

F.	 Distinguishing Features of Canadian Competition Law

The following are a few ways that Canadian competition law differs from U.S. 
antitrust law.

1.	 Conspiracies are Harder to Prosecute

Unlike section 1 of the Sherman Antitrust Act, which prohibits outright contracts, 
combinations and conspiracies to restrain trade without evidence of competitive 
harm, the conspiracy provisions of the Competition Act (section 45) generally 
require the government to prove that even the most serious anti-competitive 
agreements (e.g. those related to price fixing, customer or market allocations, and 
output restrictions) unduly lessen or prevent competition, or would be likely to 
do so. As the result of this requirement, which is particularly onerous due to the 
necessity of demonstrating anti-competitive effects beyond a reasonable doubt, 
it has been very difficult for the government to successfully prosecute conspiracy 
cases, particularly contested ones.

2.	 Penalties in Criminal Cases are Considerably Less Severe

The financial penalties that courts impose or that are agreed to through negotiated 
settlements in Canada are considerably smaller than those in comparable cases 
in the U.S., although this has started to change recently. With regard to fines, 
for example, the record individual penalty imposed in a conspiracy case is the 
CAN$50.9 million (approximately US$43.3 million) fine assessed against F. 
Hoffmann-La Roche Ltd. in the bulk vitamins cartel case. This compares with the 
record penalty of US$500 million against that same firm in the vitamins case in 
the U.S. 

Unlike in the U.S., jail sentences are rarely imposed for anti-competitive conduct 
in Canada.

3.	 Government and the Courts Tolerate Higher Market Shares and 
	 Concentrations

Perhaps because the Canadian economy is relatively small, both the government 
and the courts in Canada have tended to be more tolerant of higher market 
concentrations than have their U.S. counterparts. This is evident in the history of 
enforcement proceedings under the merger and abuse of dominance provisions. 
(For example, all of the contested abuse of dominance cases in Canada have 
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involved market shares of more than 80 percent.) The existence of a statutory 
merger efficiency defence (see chapter IV) also reflects this tolerance for higher 
concentrations, although merging parties have only successfully established this 
defence before the Competition Tribunal in one case.

4.	 Enforcement Activity Relies More Heavily on Voluntary Compliance

Over the years, voluntary compliance and co-operation by merger proponents 
and parties whose business practices were under review has been more common in 
Canada than in the U.S. However, the Commissioner of Competition has begun 
to use the formal investigative powers of the position more frequently. In addition, 
Canadian and foreign enforcement agencies are increasingly working to improve 
multilateral co-operation and enforcement activities. Taken in combination, it is 
reasonable to expect that these two factors may result in less voluntary compliance 
and co-operation over time, as enforcement practices become more formalized and 
adversarial.

5.	 Private Litigation is Dramatically Different

To date, the government has initiated most litigation in Canada related to 
competition law. In part, this is because it has only been within the last few 
decades that private parties who have suffered injury or loss because of an anti-
competitive practice have been allowed to seek damages or remedies similar to 
those the government may obtain. Also, private rights to enforce competition 
laws are much more limited, and parties have used class actions less frequently to 
recover damages, in Canada than in the U.S. 

With regard to criminal matters, there are few significant incentives for 
private parties to launch their own proceedings. Damages are only available to 
compensate for actual losses arising from a violation of the Competition Act’s 
criminal provisions—i.e. successful parties may only receive single (not treble) 
damages. In addition, an unsuccessful party must pay the legal costs of the 
successful party in litigation. Finally, the rules about class action certification and 
recovery of indirect purchaser claims differ considerably from those in the U.S. 
However, with a more sophisticated class action bar, the advent of class action 
suits following on the heels of criminal convictions, and lower class certification 
standards in certain parts of Canada, competition law class action proceedings will 
continue to grow in importance. 

In the reviewable practices area, private parties may only seek relief in relation 
to a handful of practices. Abuse of dominance is not among them. In addition, 
a private party must obtain leave from the Competition Tribunal to bring a case 
before it, alleging conduct contrary to the reviewable practices provisions. When 
leave is granted, the most a private party may gain is a prohibition order requiring 
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the party that carried out the anti-competitive practice to cease and desist from the 
challenged conduct.

6.	 Competition Law and Enforcement are Solely Federal Matters

As mentioned above, Canada only has federal competition legislation—the 
Competition Act. As a result, only federal officials may enforce it. Unlike in the 
U.S., then, there is only one agency, the Competition Bureau, responsible for 
administering and enforcing competition law in Canada.

7.	 Jury Trials

Unlike in the U.S., jury trials are not allowed for either criminal prosecutions or 
reviewable practices proceedings under the Competition Act.

8.	 Requirement to Establish Undueness in Immunity Pleas

Reflecting the need in a Canadian criminal conspiracy case to establish that 
the conspiracy has been or is likely to unduly prevent or lessen competition, a 
successful applicant to the Competition Bureau’s immunity program is typically 
required to provide evidence establishing such undueness as well as information 
about the conspiracy (see chapter II).

II.	 Conspiracy and Bid Rigging

A.	 Conspiracy 

The cornerstone of the Competition Act is section 45, which regulates international 
and domestic cartels and other unlawful conspiracies. This section prohibits 
conspiracies, combinations, agreements and arrangements that unduly prevent or 
lessen competition in the supply, manufacture or production of a product. 

The requirement that competition must be prevented or lessened unduly is a 
distinctive feature of the Canadian conspiracy law; unlike under the Sherman 
Antitrust Act, agreements among competitors are not illegal in Canada per se, 
even when competitors agree to fix prices or to allocate markets or customers. An 
agreement is only illegal in Canada when the parties have sufficient combined 
market power to significantly restrict competition.

Conspiracy and Bid Rigging�    13
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1.	 Elements of the Offence

The leading conspiracy case in Canada is R. v. Nova Scotia Pharmaceutical Society, 
[1992] 2 S.C.R. 606, known as the PANS case. In PANS, the Supreme Court of 
Canada listed the following as the elements of the conspiracy offence:

an agreement or arrangement between two or more persons; 
undueness: the parties to the agreement collectively possess sufficient market 
power to set prices and otherwise operate relatively independently of the 
market, and to injure competition (proof of actual injury to competition is not 
required);
subjective intent to enter into the agreement; and 
knowledge that the agreement is likely to unduly prevent or lessen competition 
(actual knowledge or, if a reasonable business person ought to have known 
that the agreement would unduly prevent or lessen competition, imputed 
knowledge).

In PANS, the court described Canada’s conspiracy law as contemplating a “partial 
rule of reason” approach, lying somewhere between a per se approach (in which 
the effect of the agreement on competition is irrelevant) and one that requires a 
rule of reason analysis of the full impact (positive and negative) of the offence on 
competition. (For more on these concepts in the Canadian context, see chapter I.)

As in the U.S., the prosecution in Canada need not establish actual market harm 
to proceed; it is the agreement itself that is the central element of the offence. 
Proof of an agreement may be inferred from circumstantial evidence (under 
section 2.1 of the Competition Act), given that direct evidence of communications 
between competitors is seldom available. 

Another important difference between Canadian and American law in this area is 
that in Canada there is no limitation period for conspiracy prosecutions. While 
practical difficulties associated with witnesses and documents make older cases 
more difficult to prosecute, the government has pursued conspiracies well after the 
five-year limitation period that applies in the U.S.

The conspiracy provisions in the Competition Act contain a number of exemptions, 
including for agreements between corporations that are affiliated, for collective 
bargaining agreements, for agreements about exchanging statistics or about 
measures to protect the environment, as well as for export agreements. The affiliate 
exception is a full defence, with the result that there can be no intra-enterprise 
conspiracy in Canada. However, the other exemptions generally do not apply 
to agreements that unduly lessen competition in the areas of price, quantity or 
quality of production, markets, customers, or distribution channels or markets, or 
to agreements that restrict entry into an industry. This is the case even when the 
agreements are otherwise exempt.

■

■

■

■



For more ACC InfoPAKs, please visit www.acc.com/vl/infopak

There is relatively little jurisprudence on the application and interpretation of the 
conspiracy provisions of the Competition Act; almost all of the convictions in the 
last decade resulted from guilty pleas. The most recent fully contested conspiracy 
case of any note was the government’s unsuccessful attempt in 1995 to prosecute 
five pool car operators competing in the freight forwarding industry—R. v. Clarke 
Transport Canada Inc. (1995), 64 C.P.R. (3d) 289 (Ont. Ct. (Gen. Div.)). Despite 
evidence dating back more than a decade of an agreement among the pool car 
operators to fix prices, the court found no undue lessening of competition, on the 
basis that the pool car industry only comprised part of a much larger market in 
which truckers and intermodal rail operators also competed. The court also found 
that the accused did not possess market power in this broader market. This case 
prompted calls by some commentators to remove the requirement of undueness 
from section 45 of the Competition Act and to substitute a form of per se offence 
limited to hard-core anti-competitive conduct. In 2003, the government issued 
a discussion paper (see the Resources section at the end of this document) that 
included proposals along these lines. More recently, the Competition Bureau 
involved in-house and external working groups in a comprehensive study of 
various models to reform section 45. This study is ongoing.

2.	 Foreign Directives

The Competition Act also includes an unusual section on foreign directives. Section 
46 forbids a corporation doing business in Canada from implementing the 
following:

… a directive, instruction, intimation of policy or other communication to the 
corporation … from a person in a country other than Canada who is in a position 
to direct or influence the policies of the corporation, [when the] communication 
is for the purpose of giving effect to a conspiracy, combination, agreement or 
arrangement entered into outside Canada that, if entered into in Canada, would 
have been in contravention of section 45.

A firm may contravene section 46 regardless of whether the Canadian arm of 
the corporation is even aware of the conspiracy. Further, there are no specific 
Canadian market effects that need to be shown. Thus, the Canadian subsidiary 
of a trans-border or global corporation may be subject to prosecution under this 
section even when it had no knowledge of, or did not participate in, a conspiracy 
by the parent company or an affiliate, and regardless of the conspiracy’s market 
effects. 

It is widely believed that section 46 may be vulnerable to constitutional challenge 
under the Canadian Charter of Rights and Freedoms, since it imposes criminal 
liability without the necessary fault requirement of criminal law. To date, there 
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have been no fully litigated cases under section 46, although there have been 
convictions on the basis of uncontested guilty pleas; thus there has been no 
opportunity for a court to consider the constitutionality of section 46.

B.	 Bid Rigging 

In Canada, bid rigging is a criminal offence, but it is separate and quite different 
from conspiracy. Section 47 of the Competition Act prohibits agreements in 
which a participant in a bidding process agrees not to submit a bid or agrees with 
another bidder about the contents of a bid. Bid rigging is a per se offence: there 
is no requirement to show competitive injury to the affected market and thus no 
need to determine market dimensions or to measure the competitive impact of the 
practice on the market. On the other hand, there is no offence when the parties to 
the agreement tell the tendering organization about the agreement before making 
a bid. This disclosure defence is important in practice, since it allows for joint 
tendering in appropriate circumstances. 

C.	 Individual and Corporate Liability

The party liability provisions of Canada’s Criminal Code apply to offences under 
the Competition Act—that is, both individuals and corporations may be charged 
either because they actually committed the offence or because they aided or 
abetted the commission of an offence by a third party. In the case of a conspiracy, 
individuals and corporations may be charged when they knew of the objects of 
the conspiracy, intended to help the conspirators and either did or did not do 
something that had the effect of helping them. The Competition Bureau has 
obtained convictions under the Criminal Code provisions, although the most 
recent convictions have resulted from guilty pleas. 

Under other sections of the Criminal Code, a corporation may be criminally 
liable for a fault offence (such as a section 45 conspiracy) when one of its senior 
officers (such as a director, the chief executive officer or the chief financial officer), 
acting as such, was a party to the offence. The corporation may also be found at 
fault when the senior officer directed the work of other employees so that they 
committed the act or made the omission specified in the offence, or failed to take 
reasonable measures to stop another employee from being a party to the offence. 

D.	 Geographic Scope of Application

The geographic scope of the conspiracy provisions of the Competition Act remains 
unclear. Common law in Canada requires that an offence be committed within 
the country’s national boundaries. Most activities in a typical international 
conspiracy occur outside of Canada; thus, this territorial link is normally absent 
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in Canadian investigations. In Libman v. The Queen [1985] 2 S.C.R. 178, the 
Supreme Court of Canada found that, in order to establish Canadian jurisdiction, 
the prosecution must show that the conspirators had a “real and substantial link” 
to Canada. It is unclear whether mere sales within Canada constitute such a link, 
although it would be prudent to assume that a court may determine that sales in 
Canada are a sufficient link (see section A1a in chapter IX).1 A great number of 
international cartel cases in recent years have been resolved without addressing this 
issue, simply because the corporations have attorned to Canada’s jurisdiction and 
pled guilty to the conspiracy offence in Canada.

A second problem concerns personal jurisdiction. When a person resides outside 
of Canada, service of process to establish the court’s power to try that person 
(when the defendant has not otherwise accepted the jurisdiction of the Canadian 
court) has proven to be difficult on occasion. In a 2003 case, a court determined 
that service of process through the mail, as allowed under provincial legislation, 
was insufficient to establish jurisdiction over a corporation. In another case, the 
court ruled that even serving a non-resident with a summons when he was outside 
Canada was insufficient to establish personal jurisdiction.

Extradition to Canada is a possible remedy under the Extradition Act and 
relevant treaties, although to date there have been no competition cases in which 
extradition has been sought from, or demanded by, Canada.

E.	 Penalties

Section 45 of the Competition Act sets a maximum fine of $10 million, a jail term 
of up to five years or both for conspiracy offences. However, the government may 
seek fines in excess of this statutory limit by charging a party with multiple counts 
of an offence or under other provisions of the Competition Act that have no such 
limitation. 

Canada does not have any published guidance on sentencing in conspiracy cases. 
Fines in the large international cartel cases have been established in recent years 
through negotiated plea agreements. However, one judge has remarked, “In the 
context of competition law, our courts have repeatedly expressed and emphasized 
that fines must not become merely a licence fee or a cost of doing business…” (R. 
v. Mitsubishi Corp. (2005), 40 C.P.R. (4th) 333 (Ont. Sup. Ct.)).

Fines in negotiated settlements are normally based on a percentage of the 
Canadian sales of the product or service in question, typically ranging from 20 
to 30 percent. This percentage may be lower (approaching 10 to 15 percent) 
for parties that do not receive full immunity under the Competition Bureau’s 
immunity program but that do qualify for leniency (see section F, below). Later 
applicants for immunity can expect larger fines based on the timing of their plea 
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and the degree of their co-operation with the Bureau. To date, the fine that F. 
Hoffmann-La Roche Ltd. received for its role in the international bulk vitamins 
cartel represents the high-water mark for fines for competition offences in Canada: 
CAN$50.9 million. In September 1999, the company paid CAN$48 million for 
its part in that conspiracy and an additional CAN$2.9 million for an unrelated 
conspiracy involving citric acid.

Although imprisonment is a possible penalty under Canadian law for individuals 
guilty of involvement in international cartel activities, to date only one individual 
has received such a sentence, and it was in the form of nine months’ house arrest.

Bid rigging is punishable by a jail term of up to five years and an unlimited fine.

F.	 Canada’s Immunity Program

The Competition Bureau has an immunity program that is very similar to its U.S. 
counterpart. Through this program, an applicant (most often a corporation but 
in some instances an individual) may seek immunity from prosecution under the 
conspiracy and bid-rigging provisions of the Competition Act. 

To obtain immunity, the applicant must be the first to provide information about 
an offence of which the Bureau is not aware (as it relates to a particular product) 
or to provide evidence enabling the Bureau to refer the matter to the Attorney 
General of Canada for prosecution. The Bureau must also be satisfied that the 
applicant has ceased its illegal conduct, was neither the instigator nor the sole 
beneficiary of the conduct in Canada (for example, not the only member of the 
conspiracy with sales in Canada) and is prepared to co-operate fully with the 
Bureau. 

Counsel for an applicant may obtain a “marker” or reservation for first-in status 
by contacting the Bureau’s Senior Deputy Commissioner for Criminal Matters. 
Counsel need not identify the applicant at this stage but must be able to provide 
specific product-level information (including about any potential sub-products) so 
that Bureau officials can determine whether another applicant has already reported 
the same anti-competitive behaviour. 

With the marker in hand, the applicant normally has about 30 days to “perfect” 
it by providing more information through an oral proffer of evidence, which 
the applicant’s counsel typically makes. Extensions of the 30-day time limit are 
possible when it may be difficult for counsel to make the proffer within this time 
frame (for example, in the case of an international cartel about which information 
must be gathered from multiple sources in numerous jurisdictions). 

The information the applicant provides about the offence and potential market 
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effects should include the following:

a description of the parties involved in the conduct;
details about the product and the geographic markets affected; 
information about the duration of the illegal conduct; 
a description of the industry involved, including pricing mechanisms and 
supply channels;
a description of the participants’ conduct and any monitoring mechanisms they 
used; 
information about the effect of the conduct, if any, including the volume of 
affected commerce and key Canadian customers; 
a general description of the witnesses and records the applicant will make 
available to help the Bureau in its investigation; and
confirmation of whether, and from which international authorities, the 
applicant has already requested immunity or leniency.

The Bureau recommends any applicant that successfully perfects its marker to the 
Attorney General of Canada for a written provisional guarantee of immunity (a 
PGI). The PGI covers all current directors, officers and employees of the applicant 
firm, on condition that the applicant and relevant employees co-operate in the 
Bureau’s investigation and any ensuing prosecution. Coverage of former directors, 
officers and employees is considered on a case-by-case basis. 

Following receipt of the PGI, the applicant and witnesses must disclose all relevant 
documents and other evidence that may relate to the activity, normally after a 
thorough and complete internal investigation. The Bureau typically allows the 
applicant six months after the Attorney General grants the PGI to interview 
witnesses and gather and produce documentary evidence. The Bureau is normally 
prepared to consider granting reasonable extensions of this period.

Following successful and timely co-operation, the Attorney General issues a final 
immunity agreement (generally containing the same terms as the PGI). The 
practices of the Bureau and the Attorney General with regard to final immunity 
have varied from time to time, but the Attorney General rarely grants final 
immunity before the Bureau has finished its investigation as part of an inquiry. 
However, in contested cases the Attorney General will want to have the final 
immunity arrangements in place before producing any corporate witnesses.

The government may revoke immunity. While to date it has never taken immunity 
away from a corporation, it has revoked the immunity of two individuals because 
of their failure to co‑operate.

While restitution is an option under the immunity program, it is not mandatory. 
This would appear to reflect the growing role of private litigation to compensate 
people affected by anti-competitive behaviour (see chapter IX).
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The Competition Bureau has published a detailed information bulletin on 
the immunity program, Immunity Program Under the Competition Act (see the 
Resources section at the end of this document).

G.	 Trial and Plea Practices

A comprehensive discussion of Canadian and American trial and plea practices in 
the area of competition law is beyond the scope of this chapter. However, there 
are several similarities in approach worth noting, including the unavailability of 
no contest (nolo contendere) pleas and the general ability of a pre-hearing court 
to review proposed settlements. In addition, there are some major differences, 
including the following, which may be significant in the assessment of cartel cases 
in multiple jurisdictions:

There are no corporate jury trials in Canada for anti-competitive offences.
Canadian judges are not bound by joint sentencing submissions (but in practice 
are inclined to impose jointly submitted recommendations).
Plea agreements are not made public in Canada.
Defendants do not have the substantive right in Canada to withdraw pleas once 
entered.

H.	 Treatment of Strategic Alliances and Joint Ventures

The conspiracy provision of the Competition Act (section 45) applies to any 
agreement between competitors. As a result, section 45 may come into play in 
relation to strategic alliances and joint ventures, even when these are competitively 
benign or pro-competitive, contributing to economic efficiency and consumer 
welfare. 

Section 45 has been criticized over the years for placing a chill on parties to 
legitimate strategic alliances and similar business ventures. Proponents of 
creating a per se criminal offence for hard-core cartel conduct have also favoured 
an accompanying strategic alliances provision that would allow these types of 
transactions to be reviewed as non-criminal, reviewable practices, subject to 
challenge before the Tribunal but only when they are likely to substantially prevent 
or lessen competition. 

Apart from seeking an opinion from counsel on the potential application of 
section 45, there are currently two ways for parties to seek official comfort that 
their legitimate alliance or proposed venture will not attract significant risk under 
section 45:

They could seek a written opinion from the Commissioner of Competition 
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under section 124.1 of the Act. Provided the parties disclose all material 
facts, the Commissioner may provide a binding opinion that the proposed 
arrangement is lawful and does not constitute a breach of section 45.
They could take advantage of the very broad definition of merger in the Act and 
treat the arrangement as a merger, submitting it to the Bureau for review and 
pre-notification, when required. (For more on mergers, see chapter IV.) A posi-
tive response from the Bureau that the merger will not substantially prevent or 
lessen competition will likely also serve as comfort that it will not unduly lessen 
competition, as set out in section 45.

The downside of these two approaches is that they may involve considerable delay, 
which may be a problem, given the timing of the arrangement. But, given the 
uncertainty about strategic alliances and joint ventures under section 45, delay 
may be unavoidable.

III.	 Pricing Practices
The Competition Act contains a variety of criminal provisions that govern how 
suppliers set prices for their products: price maintenance, price discrimination, 
geographic price discrimination, promotional allowances and predatory pricing. 

Of these provisions, the most important from an enforcement perspective are 
the price maintenance provisions. The Competition Bureau actively enforces 
Canada’s price maintenance provisions and there have been a significant number 
of convictions in recent years, involving breweries, real estate brokers, automobile 
manufacturers and equipment suppliers. 
The remaining criminal pricing provisions break down into two general categories:

provisions on price discrimination and disproportionate promotional 
allowances (prohibitions on offering or granting discriminatory prices, rebate 
terms, trade allowances or other advantages to competing customers); and 
provisions on predatory pricing (prohibitions on below-cost pricing).

The Bureau does not actively enforce the price discrimination, promotional 
allowances and predatory pricing provisions, consistent with recent government 
attempts to decriminalize them. In 2002, a parliamentary committee 
recommended that the criminal pricing provisions be repealed and that 
pricing practices be made reviewable matters under the abuse of dominance 
provisions of the Competition Act (section 79). The committee recognized that 
anti-competitive pricing practices are best dealt with by civil provisions that 
include a competition test, and noted that discriminatory pricing may have 
pro-competitive effects in some circumstances. The committee also underlined 
the difficulty of distinguishing between low prices that benefit consumers and 

■

■

■

Pricing Practices��    21



Canadian Competition Law

Copyright © 2007 Osler, Hoskin & Harcourt LLP and Association of Corporate Counsel

predatory, below-cost pricing. Following the release of the committee’s report, 
the government consulted with lawyers, businesspeople and other stakeholders, 
and ultimately proposed legislation to repeal the price discrimination, geographic 
price discrimination, predatory pricing and promotional allowances provisions of 
the Competition Act (but not the price maintenance provisions). That particular 
legislative process ended with the dissolution of Parliament for the 2006 Canadian 
election. While the new government has not proposed any changes to the Act, 
it is still widely believed that the criminal pricing provisions (other than price 
maintenance) will eventually be repealed. 

Despite the Competition Bureau’s hands-off approach to enforcing the provisions 
on price discrimination, promotional allowances and predatory pricing, 
complying with these provisions remains important, for two reasons. First, private 
parties may sue for damages in response to a breach of the criminal provisions of 
the Competition Act, including these provisions. (For more on private litigation, 
see chapter IX.) Second, when a dominant supplier engages in discriminatory or 
predatory pricing practices, the Bureau may initiate enforcement proceedings in 
the Competition Tribunal under the abuse of dominance provisions of the Act (see 
chapter V), as has occurred several times in recent years.

A.	 Price Maintenance

1.	 Elements of the Offence

It is a criminal offence under section 61 of the Competition Act to attempt by 
threat, promise, agreement or similar means to influence a supplier to raise 
advertised or actual prices or to discourage a supplier from reducing such prices. 
This prohibition applies to suppliers of products (which the Competition Act 
defines as comprising both goods and services), to credit card lenders and to 
holders of intellectual property rights. 

Since the price maintenance provisions only apply to attempts to influence prices 
upward or to discourage their reduction, a supplier is allowed to require customers 
to sell its products below specified maximum prices. It is also not an offence to 
attempt to influence upward the prices of an affiliate or of an agent in a principal 
and agent relationship. 

To secure a conviction for price maintenance, the government does not have to 
prove that the supplier intended to maintain a particular price. In addition, the 
actual or likely effect of the pricing practice on competition in the marketplace is 
irrelevant; in other words, price maintenance is a per se offence. (See chapter I for 
an explanation of this in the Canadian context.) The absence of any need to prove 
harm to competition makes the price maintenance provisions far easier to enforce 
than many other provisions of the Competition Act, such as the conspiracy or 
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abuse of dominance provisions. This is because the government does not have to 
introduce the kind of complex economic evidence that is required to establish that 
the practice unduly or substantially prevented or lessened competition in a market. 

While price maintenance is generally understood to come up in the context of 
customer-supplier relationships (known as vertical relationships, because they 
involve persons at different levels of trade), the language of the Competition Act is 
not so limiting. Section 61 prohibits attempts to influence upward or discourage 
the reduction of the prices of “any other person.” The price maintenance 
provisions may therefore also prohibit any attempt by a person to influence 
upward or discourage the reduction of the actual or advertised prices of a 
competitor, for example, by means of a threat or horizontal agreement with that 
competitor to fix prices. As a result, it is possible for the government to pursue 
such conduct under the price maintenance provisions to avoid the difficulties of 
having to prove an undue lessening of competition under Canada’s conspiracy law 
(see chapter II).

2.	 Use of Suggested Retail Prices and Disclaimer Requirements

The price maintenance provisions imply that a customer is free to charge and 
advertise whatever price it chooses for a supplier’s product, subject to any 
maximum price that the supplier may establish. To reinforce this notion, the 
Competition Act also makes suggested and minimum resale prices illegal, unless the 
supplier also makes it clear that the customer is not required to abide by them and 
that the relationship with the supplier will not suffer should the customer choose 
not to do so. This must also be clear in any advertising a manufacturer produces. 
As a result, manufacturers and wholesalers in Canada should include the caveat 
“individual dealers may sell for less” or similar wording in their price advertising.

3.	 Refusals to Supply 

Under the price maintenance provisions, it is also a criminal offence to refuse to 
supply a product to, or otherwise discriminate against, a person, because of that 
person’s low pricing policy. This prevents a supplier from simply cutting off supply 
to a reseller that sells the supplier’s products at a discount. However, a supplier 
may refuse to supply or may terminate supply when the supplier is motivated by 
other reasons, such as having reasonable grounds to believe that the reseller was 
engaged in one of the following:

loss leadering—that is, selling the supplier’s products below cost for advertising 
purposes; 
bait and switch selling—that is, selling products not for profit but to attract 
customers in the hope of selling them other products;
misleading advertising; or 
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failing to provide reasonable service for the products.

4.	 Secondary Boycotts

It is an offence for a person to attempt by threat, promise or any like means to 
induce a supplier, as a condition of doing business with that supplier, to refuse to 
supply a product to another person or class of people because of that person’s low 
pricing policy. This is true whether the supplier is within or outside Canada.

5.	 Differences from U.S. Law

There is no doctrine or exception in Canada similar to the U.S. Colgate doctrine, 
which allows a manufacturer to adopt a policy on desired resale prices and to deal 
only with retailers who independently decide to follow that policy. A manufacturer 
in Canada cannot stop dealing with a retailer simply because the retailer chooses 
to engage in a policy of selling the manufacturer’s products at low prices.

As in the U.S., an agreement between a supplier and a reseller that influences the 
reseller’s prices upward is per se illegal in Canada. However, in Canada this is a 
matter of statute law rather than jurisprudence; hence, the Canadian courts have 
no ability to re-examine the per se illegality of price maintenance, as is occurring 
in the U.S. with the Supreme Court’s consideration of the Leegin Creative Leather 
Products v. PSKS Inc. case. Moreover, the Canadian prohibition is broader, since 
it also applies to attempts to influence actual or advertised prices upward, or to 
discourage their reduction, by threat, promise or any like means.

B.	 Price Discrimination and Promotional Allowances 

While the price discrimination and promotional allowances provisions target 
similar conduct—situations in which a supplier gives one customer better pricing 
or financial terms than another—they are treated separately below because they 
are different in application. Both provisions are technical; for an offence to occur, 
many elements must each be satisfied beyond a reasonable doubt. These elements 
are described below.

1.	 Price Discrimination

The price discrimination provisions of the Competition Act (in section 50) prohibit 
a seller from giving a price advantage to one customer but not others as part of a 
practice of discrimination. Specifically, these provisions prohibit a supplier from 
giving a discount, rebate, allowance, price concession or other advantage that 
is over and above the terms that are available to others who buy articles of like 
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quality and in like quantity. (The provisions do not apply to services.) The “like 
quality” requirement allows suppliers to set different terms for different product 
lines; the “like quantity” requirement allows for volume discounts. A discount or 
other favourable terms need only be made available to competitors, not actively 
offered. In addition, a supplier only commits an offence when there is a practice 
of discriminating, which means that the price discrimination must be more than 
an isolated incident. Unlike in the U.S., there is no defence in Canada that would 
justify discriminatory pricing in order to meet a competitor’s price to a particular 
customer. However, when a supplier offers a better price to a customer in order 
to match a competitor’s pricing, particularly when it is only for a short time, it 
is arguable that this would not constitute a practice of discrimination and would 
thus not violate the Act.

As with price maintenance, price discrimination is a per se offence, meaning that 
there is no requirement to show that the discriminatory pricing has an adverse 
effect on competition. As noted in the Competition Bureau’s Price Discrimination 
Enforcement Guidelines (see the Resources section at the end of this document), 
the theory behind the price discrimination provisions is that when competing 
purchasers buy products of similar quality and quantity, they should not have their 
ability to compete with one another negatively affected by the supplier’s unequal 
pricing treatment. 

There has been no recent enforcement activity in this area. Indeed, there have only 
been three convictions (all guilty pleas) since the price discrimination provisions 
were first passed in 1935. 

A supplier might also use price discrimination—for example, by offering exclusive 
dealing or loyalty rebates to customers—to make it more difficult for fellow 
suppliers to compete. Discriminatory practices of this nature, when exercised by 
a dominant firm, may be considered to be anti-competitive under the abuse of 
dominance provisions of the Competition Act and, as such, have been the object of 
recent enforcement activity. (See chapter V for information about the Canada Pipe 
case.)

It is important to recognize that the Competition Act does not criminalize all forms 
of price discrimination. Of particular note are the following features of the price 
discrimination provisions, which provide some latitude for discriminatory pricing:

The provisions only apply to the supply of articles and not to the supply of 
services.
The provisions only apply to sales (not leases).
The provisions only apply to sales to competing purchasers; thus, for example, 
a supplier may offer different prices to customers who are at different levels 
of trade (for example, wholesalers and retailers) or in different geographical 
markets.
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The provisions only apply to sales of like quantity; volume discounts are 
therefore permitted, as long as they are made available to competing purchasers 
who purchase a similar quantity.
The provisions only apply to sales of like quality; a seller may therefore supply 
a special line of higher or lower quality products to a particular purchaser at a 
different price. In addition, private label products (even those that are generally 
identical to branded products) would likely be considered to be of a different 
quality than branded products. A trade-mark or label alone may be sufficient 
to distinguish otherwise similar products from one another for purposes of the 
provisions.
The provisions only apply when there has been a practice of discriminating. As a 
result, one-time discounts to meet competitive situations or store opening prices 
are permitted.
The provisions allow functional discounts (discounts for a customer who 
provides some type of service related to the product), provided that they are 
available to everyone who provides the service (e.g. transportation, warehousing 
or shelf stocking).
The provisions generally permit exclusive dealing discounts and loyalty 
discounts and bonuses, as long as they are available to all competing purchasers.
The provisions only apply to the price concessions available to purchasers at the 
time the product is sold to the competing purchaser.

The practical implications of the obligation to make the same pricing available 
to competing purchasers are also important. According to the Bureau’s Price 
Discrimination Enforcement Guidelines (see the Resources section at the end of this 
document), a supplier must disclose to all purchasers its general pricing terms and 
any other terms it unilaterally establishes. However, when a particular customer 
approaches the supplier, initiates negotiations and obtains a price concession on a 
product in exchange for providing service for that product, then the supplier’s sole 
obligation is to respond to the initiatives of competing service providers who ask 
for similar concessions on similar terms. 

2.	 Disproportionate Promotional Allowances

Promotional allowances are discounts, rebates, price concessions and other 
advantages that a supplier offers for advertising or display purposes. Anyone who 
grants an allowance to any purchaser, and who does not offer it on proportionate 
terms to other competing purchasers, commits an offence. Promotional 
allowances must be “collateral to a sale or sales of products,” a phrase that has been 
interpreted broadly in the very limited jurisprudence under section 51, where it 
appears. However, an allowance is not a promotional allowance when it is applied 
directly to the selling price (e.g. as a price discount). 

The promotional allowances offence was added to the Competition Act in 1960 
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to close a perceived loophole in the price discrimination provisions, with 
the objective of ensuring that all competing purchasers share in a supplier’s 
promotional budget in proportion to their sales volume. As with the prohibition 
on price discrimination, there is no need to prove that the discriminatory 
promotional allowance has had any impact on competition, making price 
discrimination a per se offence. 

Complying with the promotional allowance requirements of section 51 is 
considerably more onerous than meeting the terms of the price discrimination 
provisions. In particular, a supplier may commit an offence even when it does not 
make a practice of granting disproportionate promotional allowances. Moreover, 
while a supplier must only make a price concession available to all competing 
purchasers in order to comply with the price discrimination provisions, the 
supplier must actively offer any promotional allowance it offers to one customer 
to all competing customers on proportionate terms. For example, a supplier who 
gives an allowance of $10,000 to a customer who purchases $100,000 worth 
of products must give an allowance of $1,000 to a competing customer who 
purchases $10,000 worth.

There has been no recent enforcement activity in this area.

There are a number of practical strategies for avoiding conflict with the 
prohibition on disproportionate promotional allowances. One common strategy 
is to apply any promotional or trade allowances directly to the selling price (as 
a reduction of the invoice price). However, suppliers doing this must be careful 
to ensure that the resulting prices still comply with the price discrimination 
provisions.

The promotional allowances provision also only applies to allowances that are 
collateral to a sale, so an allowance given for another purpose—for example, to 
compensate a retailer for novel sales methods—may be allowed.

C.	 Predatory Pricing

1.	 Elements of the Offence

It is a criminal offence under section 50 of the Competition Act for a person 
to make it a policy to sell products (which comprise goods and services under 
the Act) at unreasonably low prices. To obtain a conviction, the government 
must show that the policy has the effect or tendency of substantially lessening 
competition or eliminating a competitor, or that it was designed to have that 
effect.

While the Competition Bureau has received numerous complaints about 
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predatory pricing over the years, relatively few have actually resulted in criminal 
enforcement action (approximately five cases) and even fewer in convictions.

The prohibition in section 50 on geographic price discrimination or regional 
price predation is similar to the general prohibition on predatory pricing, except 
that it applies to a policy of charging lower prices in one area of the country than 
another, rather than to a policy of charging unreasonably low prices. There has 
been no recent enforcement action in this area.

Although the phrase unreasonably low appears to facilitate a broad application of 
section 50, it has, in fact, been narrowly interpreted to apply only to situations 
in which a firm with market power is pricing below cost without a legitimate 
business rationale for doing so. 

The Competition Bureau’s official enforcement position on unreasonably low 
prices is set out in its 1992 Predatory Pricing Enforcement Guidelines (see the 
Resources section at the end of this document). Although these guidelines are 
still officially in effect, the Bureau issued new draft guidelines on unreasonably 
low pricing policies in 2002 (Enforcement Guidelines for Illegal Trade Practices: 
Unreasonably Low Pricing Policies; see the Resources section at the end of 
this document). These reflect significant changes in the Bureau’s approach to 
allegations of unreasonably low pricing, including the appropriate measure of costs 
the Bureau uses to determine when a seller is pricing below cost. The approach set 
out in the 2002 draft guidelines is as follows:

Any pricing above the seller’s cost will not be found to be unreasonably low. 
It is reasonably clear that the Bureau’s enforcement approach is based on an 
assessment of avoidable costs, as articulated in the 2002 draft guidelines, rather 
than the average variable cost/average total cost approach set out in the 1992 
version. Avoidable costs are all those costs that could have been avoided by not 
producing and selling the product in question. Avoidable costs and variable 
costs only differ insofar as there are non-sunk fixed costs that could be avoided 
in the absence of the production in question. These would be avoidable costs 
but not variable costs.
When pricing is below cost, a key issue is the underlying business rationale. 
A pro-competitive business rationale may, in limited circumstances, justify a 
practice of pricing below cost. For example, when below-cost pricing is required 
to match a competitor’s price or when a supplier must liquidate its inventory of 
perishable goods at a below-cost price to avoid spoilage, it seems unlikely that 
a court would find that the supplier is engaged in predatory pricing. On the 
other hand, when there is evidence that the supplier’s intent was to eliminate or 
discipline a competitor in order to reduce vigorous competition or deter entry, 
the practice is considerably more likely to raise serious concerns. 
Establishing market power remains an important element of a claim of 
predatory behaviour. 
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Evidence of a seller’s ability to recoup losses following a period of low pricing 
would be significant in making a successful predation case. The Bureau’s 2002 
draft guidelines suggest that a predatory pricing case can be made without 
evidence of the ability to recoup losses. However, the Bureau’s more recent 
draft information bulletin Abuse of Dominance Provisions as Applied to the 
Telecommunications Industry (see the Resources section at the end of this 
document) suggests that recoupment is a necessary element of predation, 
suggesting that this may be the Bureau’s current position on this subject.

The Bureau has stated that it intends to publish revised predatory pricing 
enforcement guidelines for comment sometime in 2007.

2.	 Predatory Pricing Under the Abuse of Dominance Provisions 

The abuse of dominance provisions of the Competition Act (sections 78 and 
79) provide a non-criminal route for the government to challenge predatory 
pricing practices. Under section 79, predatory pricing is an anti-competitive 
act that is subject to remedial action when it is carried out by a dominant firm 
and substantially prevents or lessens competition, or is likely to do so. For more 
information on the abuse of dominance provisions of the Competition Act, see 
chapter V.

In a 2001 application to the Competition Tribunal under these provisions, the 
Commissioner of Competition sought an order prohibiting Air Canada from 
operating flights on certain routes at fares that did not cover its avoidable costs 
to provide the service. The Tribunal released an interim decision in 2003, dealing 
with the interpretation of the avoidable cost test as it applied to Air Canada’s 
conduct (Canada (Commissioner of Competition) v. Air Canada (2003), 26 
C.P.R. (4th) 476 (Comp. Trib.)). In 2004, the Commissioner dropped the case, 
citing changed circumstances in the airline industry, and Air Canada agreed not 
to appeal the Tribunal’s interim decision. Accordingly, there has been no fully 
litigated predatory pricing case to date under the abuse of dominance provisions, 
although the Competition Tribunal and Bureau have provided some helpful 
guidance in this area.
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IV.	 Mergers
Mergers are reviewable practices under the Competition Act. The Competition 
Tribunal may block a merger in its entirety or order divestitures or other remedies 
when it finds that a merger substantially prevents or lessens competition. The 
Commissioner of Competition has exclusive jurisdiction to refer mergers to the 
Tribunal. Private parties may not challenge a merger in Canada.

Two aspects of Canadian merger law—pre-merger notification and merger 
review—are both potentially relevant to any merger transaction. Generally 
speaking, these two processes operate independently of one another. The 
parties involved in certain types of transactions that exceed certain financial size 
thresholds must notify the Competition Bureau of the transactions, whether or 
not they give rise to any substantive competition concerns. At the same time, 
the Commissioner may challenge any proposed merger that raises substantive 
competition law concerns, whether or not it requires notification. Despite this, the 
two processes are best considered in tandem, since the nature of the substantive 
competition law issues influences both the form and content of any filing the 
parties may have to make as well as the nature of the approval or clearance the 
parties may seek for their transactions. The nature of the potential substantive 
issues also dictates the time the Competition Bureau requires to complete its 
review.

A.	 Pre-Merger Notification

1.	 Notification Thresholds

Parties need not notify the Competition Bureau of all mergers. Notification 
is required only for certain types of transactions (asset and share acquisitions, 
amalgamations and the creation or acquisition of an interest in a combination), 
and then only when the transaction exceeds both of the following financial 
thresholds: 

Party size threshold: 
–	when the parties to the transaction, together with all of their affiliates, 

have assets in Canada the aggregate gross book value of which exceeds 
$400 million; or

–	when the parties to the transaction, together with all of their affiliates, 
have aggregate gross revenues from sales in, from or into Canada that 
exceed $400 million.

Transaction size threshold for major transaction types: 
–	for an acquisition of assets in Canada of an operating business, when 
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the aggregate value of those assets, or the gross revenues from sales in or 
from Canada generated from those assets, exceeds $50 million; or

–	for an acquisition of voting shares of a corporation that carries on an 
operating business (e.g. as a branch in Canada) or controls a corporation 
that carries on an operating business, when the aggregate value of the 
assets in Canada of the corporation and corporations controlled by 
it (other than assets that are shares of any of those corporations), or 
the gross revenues from sales in or from Canada generated from those 
assets, exceeds $50 million.

When the transaction is an acquisition of shares, an additional threshold applies, 
above which notification is required:

Voting shares: 
–	when, in the case of a corporation whose voting shares are publicly 

traded, the person or persons acquiring the shares, together with 
their affiliates, would own voting shares of the corporation that in the 
aggregate carry more than 20 percent or, when the person or persons 
own 20 percent or more before the proposed acquisition, 50 percent of 
the votes attached to all outstanding voting shares of the corporation; or

–	when, in the case of a corporation whose voting shares are not publicly 
traded, the person or persons acquiring the shares, together with 
their affiliates, would own voting shares of the corporation that in the 
aggregate carry more than 35 percent or, when the person or persons 
own 35 percent or more before the proposed acquisition, 50 percent of 
the votes attached to all outstanding voting shares of the corporation.

A limited number of transactions are exempt from pre-merger notification, 
including asset securitization transactions, transactions among corporate affiliates 
and transactions in which shares are acquired solely for underwriting purposes.

2.	 Filings and Statutory Waiting Periods

Parties who have to notify the Competition Bureau of a transaction may 
submit either a statutory short-form or long-form filing. Alternatively, or in 
addition, parties may choose to ask the Bureau for an advance ruling certificate 
(ARC). Determining which filing procedure to follow depends on the nature of 
substantive competition law issues and timing considerations.
The vast majority of filings are short-form filings. However, because the Bureau 
has the right to ask for a long-form filing, parties often elect to prepare a 
long form at the outset, particularly when there is a significant possibility the 
Bureau might ask for one or when a high degree of timing certainty is required. 
Long-form filings are typically required for mergers that are perceived to raise 
potentially significant competition issues. Long-form filings are considerably 
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more comprehensive and time-consuming to prepare than short-form filings, 
since they must include far more information about the parties’ businesses, as well 
as marketing, business and strategic plans, and transaction-related documents. 
The requirement to provide transaction-related documents is similar to the 
requirement in the U.S. under the Hart-Scott-Rodino Antitrust Improvements Act of 
1976 to disclose “4(c) documents.”

An ARC request comprises a written submission (there is no prescribed 
form) describing the parties and the proposed transaction, and setting out 
why the transaction will not substantially prevent or lessen competition. The 
Commissioner only issues an ARC when there are no material competition 
issues, such as in a merger between parties in unrelated business lines or between 
competitors whose combined market share is very low. An ARC provides the 
highest level of comfort possible that the Commissioner will not challenge the 
transaction. An ARC also exempts the parties from otherwise notifying the Bureau 
of the transaction and immunizes the transaction against later challenge, provided 
that the facts on which the Commissioner decided to issue the ARC were accurate 
and complete. 

Filing either a short or long form triggers a waiting period during which the 
transaction may not be completed. The waiting period is 14 days in the case 
of a short-form filing and 42 days in the case of a long-form filing. In a hostile 
takeover, the Commissioner must notify the target as soon as the firm making the 
takeover bid files its notification (using either the short or long form). The target 
is then required to supply its short-form information within 10 days (20 days in 
the case of a long-form filing). The waiting period begins once the Commissioner 
receives the acquiring firm’s filing.

In response to a short- or long-form filing or when the Commissioner chooses 
not to issue an ARC, he or she most often issues what is called a no-action letter 
indicating that he or she has no intention of challenging the transaction at present 
but retains the right to do so. Under the Competition Act, this right to challenge 
expires on the third anniversary of the transaction’s closing.

No transaction may be completed during the waiting period, unless the parties 
receive an ARC or a no-action letter from the Commissioner. Once the waiting 
period expires, parties are in a legal position to close the transaction (again 
subject to the Commissioner’s jurisdiction to challenge the merger for another 
three years). However, the Commissioner may seek to obtain an order from the 
Competition Tribunal enjoining the closing for 30 days and, when required, 
extending the order for another 30 days (see section C3a, below). Consequently, 
merging parties generally co-operate with the Commissioner and wait for the 
Competition Bureau to complete its review of the transaction rather than risk an 
injunction or post-closing challenge.
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Parties that fail to notify the Bureau of their transaction or that close their 
transaction before the waiting period expires are liable for a fine of up to $50,000.

B.	 Process and Timing Issues

1.	 Complexity Classifications and Service Standards

When parties are seeking an ARC or no-action letter, it is important that they 
understand the Competition Bureau’s timing and process for substantive merger 
review. The Bureau’s Fee and Service Standards Handbook (see the Resources section 
at the end of this document) sets out three time periods, or service standard 
periods, within which the Bureau endeavours to complete its merger reviews. 
These service standard periods are administrative guidelines only, not statutory 
requirements:

Mergers that do not raise material competition issues are classified as non-
complex. The service standard period within which the Bureau aims to 
complete its review of such cases is two weeks. 
Mergers for which there are preliminary indications that they may prevent or 
lessen competition are classified as complex and are generally reviewed within 
10 weeks. 
Mergers about which the Bureau has more serious concerns that they may 
prevent or lessen competition are classified as very complex. The Bureau 
endeavours to complete its review of these transactions within five months.

A service standard period only begins when the Bureau considers that it has 
received sufficient information about a transaction and market conditions to 
commence its review. For a complex or very complex transaction, this means that 
the review period does not start until the Bureau has received at least a pre-merger 
notification and a fairly comprehensive legal analysis of the competitive effects of 
the merger, perhaps accompanied by an economic consultant’s report providing 
further insight into various substantive issues.

2.	 Information Requests and Section 11 Orders 

Even after the review period has started, it is not uncommon for the Competition 
Bureau to make supplementary oral or written information requests, particularly 
in cases classified as complex or very complex. When parties respond quickly, the 
Bureau’s review continues on schedule. 

In some cases, the Commissioner seeks and obtains from a court an ex parte 
order under section 11 of the Competition Act requiring the merging parties to 
produce records or provide written returns (interrogatories) under oath within 
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a specific time period or to be examined under oath by the Commissioner or 
his or her representative. (The target of an ex parte order is not given notice of 
the application and therefore may not appear before the court to contest the 
order.) Section 11 orders in this context are somewhat similar to second requests 
under the Hart-Scott-Rodino Antitrust Improvements Act, although they are not as 
burdensome. Nevertheless, complying with a section 11 order can be onerous and 
involve considerable costs; compliance frequently delays the Bureau’s review.

The Commissioner may use section 11 when he or she suspects that the parties 
may not have fully disclosed all relevant information about the merger (which 
is why it is important to co-operate and give full disclosure from the outset). 
More commonly, the Commissioner uses a section 11 order to show that the 
Competition Bureau has left no stone unturned when examining a very public 
or controversial merger or when the Bureau anticipates that the case may result 
in litigation. Increasingly, the Bureau has been seeking section 11 orders to 
obtain from third parties market and other information relevant to the issues it is 
reviewing. See chapter VIII for more information about section 11 orders.

C.	 Substantive Merger Review

1.	 Definition of a Merger 

Section 91 the Competition Act defines a merger as the acquisition of “control 
over or a significant interest in ... the business of a competitor, supplier, customer 
or other person.” Control in this context means voting control; however, the Act 
does not define significant interest. The Competition Bureau’s Merger Enforcement 
Guidelines (MEGs) (see the Resources section at the end of this document), which 
set out the Bureau’s overall framework for merger review, define significant interest 
to mean “the ability to materially influence the economic behaviour of [another] 
business (including decisions relating to pricing, purchasing, distribution, 
marketing, investment, financing or the licensing of intellectual property 
rights).” This may encompass minority-voting interests, with or without board 
representation, and may even extend to certain purely contractual arrangements 
in which one party has the ability to influence management decisions of the other 
party. While it is difficult to define objective thresholds that could be used to 
identify an acquisition of a significant interest, the MEGs suggest that “(i)n the 
absence of other relationships, a direct or indirect ownership of less than 10 per 
cent of the voting interests in a business does not generally constitute ownership of 
a ‘significant interest’.” 
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2.	 The Substantive Merger Law

a.	 Anti-Competitive Threshold
Section 92 of the Competition Act allows the Competition Tribunal to make an 
order about a merger when it finds that the merger substantially prevents or 
lessens competition in a relevant market. This test, sometimes called the SPLC 
test, is the anti-competitive threshold. 
In applying the SPLC test, the Act requires the Tribunal to consider the following:

whether foreign products or competitors will provide effective competitive 
discipline to the merging parties;
whether the business or part of the business of a party to the merger has failed 
or is likely to fail;
the extent to which there are acceptable substitutes for the products of the 
merging parties;
barriers to entry and the effect of the merger on such barriers;
whether there will be effective remaining competition following the merger;
whether the merger will eliminate a vigorous and effective competitor; 
change and innovation in the relevant market in which the merging parties 
operate; and
any other factor that the Tribunal deems relevant.

Since there is very little case law in the area of mergers, the principal source of 
guidance to determine when a merger crosses the anti-competitive threshold is the 
MEGs, which the Competition Tribunal and the Canadian courts have cited with 
approval. 

According to the MEGs, a substantial prevention or lessening of competition 
results from mergers that are likely to maintain, create or enhance the ability 
of the merged entity, alone or in concert with other firms, to exercise market 
power. Market power is defined as the ability of a single firm or group of firms to 
profitably maintain prices above the competitive level for a significant period of 
time. A firm may also have market power when it is able to decrease non-price 
dimensions of competition, such as by reducing service, innovation, or product 
quality or variety.

A merger may prevent competition when its enables the merged entity, unilaterally 
or together with other firms, to sustain higher prices than would exist in the 
absence of the merger, by hindering the development of future competition. 
This typically occurs when there is little or no direct overlap between the 
merging parties’ current businesses but when direct competition between those 
businesses would be expected to increase in the absence of the merger. In these 
circumstances, the Bureau examines the type, scope and timing of the potential 
entry or expansion by either one of the merging parties. The MEGs list the 
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following as examples of mergers that may prevent competition:

the acquisition of an increasingly vigorous competitor or a potential entrant;
the acquisition of a firm by the market leader in that industry, which thereby 
pre-empts its acquisition by another competitor;
the acquisition of an existing business by a firm that would likely have entered 
the market in the absence of the merger;
an acquisition that prevents expansion by a competitor into new geographic 
markets in competition with the other merging party;
an acquisition that prevents the enjoyment of the pro-competitive effects of new 
capacity; and
an acquisition that prevents or limits the introduction of new products.

A merger may lessen competition when the merged entity, either unilaterally or 
together with other firms, is able to sustain higher prices than would otherwise 
exist in the absence of the merger, by reducing existing competition. 

b.	 Theories of Competitive Harm
The Competition Bureau applies two broad theories of competitive harm when 
analyzing a merger. Competitive harm may result when a merged entity exercises 
market power unilaterally or through coordinated behaviour.

A unilateral exercise of market power occurs when a merger enables the merged 
entity to profitably sustain higher prices or profitably influence other dimensions 
of competition on its own. A coordinated exercise of market power occurs when 
a merger reduces competition because other competitors in the market may be 
expected to have accommodating responses. For example, the acquisition of a 
particularly aggressive, maverick competitor by an industry participant may make 
it easier for the merged entity to coordinate its behaviour with that of its less 
aggressive competitors. 

The coordinated exercise of market power tends to be sustainable when firms 
are able to coordinate competitive terms, monitor compliance and respond to 
any deviations from terms of coordination, and when external factors do not 
undermine coordination (e.g. reactions of existing or potential competitors that 
are not part of the coordinating group or reactions of customers).

c.	 Competition Bureau’s Analytical Framework
There are several steps in the Bureau’s analysis of a merger under the MEGs, as 
set out below. First, the Bureau defines the relevant market and measures market 
share. Then the Bureau considers barriers to entry. Finally, the Bureau looks 
at other market factors that may discipline the conduct of the merged firm, 
including the effectiveness of remaining competition, the countervailing power 
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of buyers, whether one of the firms is a failing firm, the role of efficiency gains, 
and the impact of change and innovation in the market, regulation and any other 
factor relevant in the circumstances.

(1)	 Market Definition and Market Share
Market definition involves defining the product and geographic markets. Defining 
the product market involves examining economic and empirical evidence of the 
extent to which buyers will, in the event of a price increase, switch to substitutes 
for the merging parties’ products. Geographic market definition depends on 
buyers’ ability or willingness to switch their purchasing in sufficient quantity 
from one location to another in response to changes in price. Similarly to what 
the U.S. Horizontal Merger Guidelines state, the MEGs define a relevant market 
as the smallest group of products, including at least one product of the merging 
parties, and the smallest geographic area in which a sole profit-maximizing seller 
(a hypothetical monopolist) could impose and sustain a significant and non-
transitory price increase above levels that would likely exist in the absence of the 
merger. In most cases, the Bureau considers a five percent price increase to be 
significant and a one-year period to be non-transitory.

Once it has defined the markets, the Bureau identifies sellers of the relevant 
products, including firms outside the relevant market that are able to supply 
the market without making significant sunk investments, to determine market 
shares and concentration levels. By virtue of subsection 92(2) of the Competition 
Act, the Competition Tribunal is prevented, when looking at a merger, from 
concluding that a merger substantially prevents or lessens competition based solely 
on evidence of concentration or market share. However, in practice, market share 
is the single most important piece of information the Tribunal considers when 
assessing the competition risk associated with a merger.

Canada has relatively concentrated markets, particularly when compared to the 
United States. A typical market in Canada might comprise only four or five 
firms, in contrast to the typical eight to twelve firms in a similar U.S. market. 
Consequently, the Bureau does not rely on the Herfindahl-Hirschmann Index of 
concentration when reviewing mergers. In addition, the Bureau has generally been 
more tolerant of higher market shares than have its U.S. counterparts.

In this regard, the Bureau has established the following market share thresholds to 
distinguish mergers that are not likely to have anti-competitive consequences from 
those that require more detailed analysis:

The Commissioner generally does not challenge a merger on the basis of a 
unilateral exercise of market power, when the post-merger market share of the 
merged entity would be less than 35 percent.
The Commissioner generally does not challenge a merger on the basis of a 
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coordinated exercise of market power, when the post-merger market share 
accounted for by the four largest firms in the market would be less than 
65 percent. When that share is 65 percent or more, the Commissioner generally 
does not challenge the transaction when the post-merger market share of the 
merged entity would be less than 10 percent.

When a merger would exceed one or both of these thresholds, which are known 
as safe-harbour thresholds, the Competition Bureau examines various factors to 
determine whether the merger would substantially prevent or lessen competition. 
Note that in practice, however, the Bureau does tolerate shares considerably greater 
than these safe-harbour thresholds, as follows:

Remedies have generally only been required in unilateral effects cases when 
market shares were greater than 45–50 percent; many merger challenges have 
involved shares greater than 60 percent. 
Post-divestiture shares in the mid-50-percent range have been accepted in 
some cases (higher post-divestiture shares have also been agreed to when the 
divestiture removed the effects of the merger in a market with pre-existing high 
market shares).
When remedies have been required to address the coordinated exercise of 
market power, the merged entity generally held a market share of 25 percent 
and often more (well above the 10 percent safe harbour noted in the MEGs), 
although it is difficult to be definitive about these cases because many 
coordinated effects cases have also raised unilateral effects issues.

(2)	 Entry
A key component of the Bureau’s analysis of competitive effects is whether entry 
by potential competitors is likely to occur on a sufficient scale and scope in 
response to a material price increase (or other change), such that no price increase 
could be sustained for two years. Firms that are already in the relevant market 
and can expand production or sales may thwart a merged entity’s attempt to 
exercise market power, as may firms that operate in other markets and can switch 
production or sales into the relevant market. 

Barriers to entry may include regulatory barriers, the need to incur sunk costs (i.e. 
costs that could not be recovered if the firm later decided to leave the market), 
long-term contracts, economies of scale that necessitate large-scale entry, stable or 
declining demand, and other factors that confer cost advantages on incumbents. 

(3)	 Remaining Competition
The Bureau’s analysis also focuses on the identity and effectiveness of the 
remaining competitors in the market. The Bureau considers whether these 
competitors will provide sufficient discipline to prevent the merged firm from 
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exercising market power.

(4)	 Countervailing Power
Buyer concentration can prevent a price increase and make it difficult for sellers 
to exercise market power. Buyers may credibly constrain the ability of a seller to 
exercise market power when they have the ability to switch to other suppliers in 
a reasonable amount of time, can vertically integrate their operations into the 
upstream market to undertake self-supply or can induce entry by a potential 
supplier through the promise of substantial orders. 

(5)	 Failing Firm
The Bureau does not attribute loss of the competitive influence of a merging 
party to a merger when the firm’s imminent failure is probable and, in the absence 
of a merger, the assets of the firm would likely exit the relevant market. A firm 
is considered to be failing when it is insolvent or likely to become insolvent. 
Before concluding that a merger involving a failing firm or division is not likely 
to substantially prevent or lessen competition, the Bureau assesses whether 
any alternatives to the merger would likely result in a materially greater level 
of competition, such as the acquisition of the failing firm by a competitively 
preferable purchaser, or the retrenchment or liquidation of the otherwise failing 
firm. 

(6)	 The Efficiency Defence
Section 96 of the Competition Act states that the Competition Tribunal may not 
make an order under section 92 when it finds that the merger or proposed merger 
is likely to bring about gains in efficiency that would be greater than and offset the 
anti-competitive effects of the merger and that the gains in efficiency would not 
likely be attained if an order preventing the merger were made. 

This exception functions as a defence, because parties may only invoke it once the 
Bureau has found that a merger will or is likely to substantially prevent or lessen 
competition. Only one firm has successfully invoked the defence in more than 
two decades. However, the Commissioner of Competition has said publicly that 
the Bureau does consider efficiency gains during merger review and that they do 
influence the review more frequently than the public record would suggest.

The efficiency gains that are relevant in merger review include technical 
(productive) and dynamic efficiency gains. The Bureau does not consider 
redistributive gains, such as gains from increased bargaining leverage and tax-
related gains, or savings resulting from a reduction in output, service, quality or 
variety.
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For efficiency gains to save an otherwise anti-competitive merger, they must be 
greater than and offset the relevant adverse effects of the merger. Accordingly, in 
addition to assessing and quantifying the efficiency gains likely to arise from the 
transaction, the Bureau assesses both the quantitative and qualitative effects of the 
merger on competition. 

(7)	 Other Factors
Several other factors can apply in particular circumstances to attenuate the adverse 
competitive effects of a proposed merger, including, most significantly, the impact 
of technological change and innovation in the market, and the role of industry-
specific regulation.

3.	 Powers of the Competition Tribunal

a.	 Interim Orders
Under section 100 of the Competition Act, the Commissioner of Competition may 
apply to the Competition Tribunal for an interim (injunctive) order to prevent a 
merger from being completed, even when the Commissioner has yet to being a 
formal proceeding before the Tribunal to challenge the merger. Three requirements 
must be met before the Tribunal may issue such an order: the Commissioner 
must certify that an inquiry is under way; the Commissioner must be of the 
opinion that more time is needed to complete the inquiry; and the Commissioner 
must show that, if the order is not granted, an action is likely to be taken that 
would substantially impair the Tribunal’s ability to remedy the effect of the 
proposed merger on competition because that action would be difficult to reverse. 
Regarding the third requirement, the Tribunal has said that it is not sufficient for 
the Commissioner to show simply that pre-merger conditions cannot be restored 
or that allowing the transaction to close deprives the Tribunal of one of its post-
merger remedies. Rather the Commissioner must demonstrate that, without the 
order, the Tribunal would not be able to impose an effective remedy after the 
merger to eliminate the substantial prevention or lessening of competition. The 
initial duration of such an order is 30 days. The Tribunal may extend the order for 
30 more days when there is a delay beyond the Bureau’s control.

Once the Commissioner has commenced a formal proceeding challenging a 
merger before the Tribunal, he or she may apply, under section 104 of the Act, 
for an interim order from the Tribunal enjoining the parties from completing or 
implementing the merger, based on common-law rules governing the granting of 
injunctions. The Tribunal’s order under section 104 will specify the period of time 
for which the order is effective. Such an order may well remain in place until the 
Tribunal renders its decision on the Commissioner’s challenge to the merger.
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b.	 Remedial Powers
When the Commissioner believes that a merger is likely to substantially prevent 
or lessen competition, he or she can either apply to the Competition Tribunal to 
challenge it under section 92 of the Competition Act or negotiate remedies with 
the merging parties to resolve the competition concerns by consent. When the 
Commissioner and the merging parties agree to a remedy, they typically document 
it in a consent agreement that they register with the Tribunal, without the Tribunal 
having to review it.

Typically, when confronted with the decision to litigate before the Tribunal 
(which takes many months, often longer) or to negotiate a consent agreement, 
merging parties choose the latter. As a result, only a handful of mergers have been 
challenged before the Tribunal in the 20 years since the merger review provisions 
were added to the Competition Act.

The objective of any merger remedy, whether it is the result of contested or 
consent proceedings, is to reduce any prevention or lessening of competition to 
the point at which it is no longer substantial, rather than to restore the level of 
competition to the pre-merger state.

When the Commissioner challenges a merger before the Tribunal, he or she 
identifies proposed remedies in the application to the Tribunal. The Act is specific 
about the remedies the Tribunal may impose. For a merger that has closed, the 
Tribunal may order either that the merger be dissolved or that assets or shares of 
the merged business be divested. With a proposed merger, the Tribunal is limited 
to directing that the whole merger or part of it not proceed. The Tribunal can 
also issue an order prohibiting certain types of conduct by the merging parties in 
order to preserve competition in the market (for example, by regulating the way 
the merging parties deal with suppliers or customers). In contrast, the Bureau and 
the merging parties may consider a wider range of remedies in the context of a 
consent agreement.

The Competition Bureau has consistently indicated—most recently in its 2006 
information bulletin Merger Remedies in Canada (see the Resources section at the 
end of this document)—that it strongly prefers structural remedies (divestitures of 
shares or assets) to behavioural ones, which attempt to regulate how the merged 
entity will compete. This is because structural remedies effect a permanent change 
in the market and there is no need for the Tribunal to monitor the market. 
Divestitures have been the principal means the Bureau has required parties to use 
to address merger issues, although it has accepted behavioural remedies (on their 
own or together with structural remedies) on occasion. 

In a multi-jurisdictional merger, one of the most challenging aspects for 
merging parties, their counsel and the reviewing competition authorities is 
coordinating remedies across the various jurisdictions affected. While consistent 
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and coordinated remedies are desirable, each jurisdiction seeks to ensure that 
the remedies are sufficient to address the particular competition issues in that 
jurisdiction. The Bureau generally only relies on the remedies accepted elsewhere 
when it is satisfied that they are sufficient to resolve the competition issues in 
Canada.

V.	 Abuse of Dominance
The Canadian counterpart to section 2 of the Sherman Antitrust Act on 
monopolization is section 79 of the Competition Act, governing abuse of 
dominance. Broadly speaking, in order for action to be taken against a dominant 
party under section 79, the following three circumstances must be shown to exist: 

One or more persons must substantially or completely control a market in 
Canada.
That person or persons must have engaged in or be engaged in a practice of 
anti-competitive acts.
The practice must have had, be having or be likely to have, the effect of 
substantially preventing or lessening competition in a market.

This framework differs in several important ways from the U.S. approach to 
monopolization, as set out below.

A.	 Differences Between Canadian and U.S. Abuse of 
Dominance Law

1.	 Abuse of Dominance is Not a Criminal Matter

In contrast to section 2 of the Sherman Antitrust Act, which declares 
monopolization and attempted monopolization to be unlawful and potentially 
subject to criminal penalties, the Competition Act treats abuse of dominance as a 
reviewable matter. As such, the practice of abuse of dominance is not considered 
to be unlawful until the Competition Tribunal determines that the requirements 
of section 79 have been met and issues an order to prevent the practice from 
continuing.

2.	 No Offence of Attempted Monopolization

There is no equivalent in Canada to the offence of attempted monopolization. As 
discussed below, the Competition Tribunal has no jurisdiction to issue an order 
unless it finds that one or more persons already substantially or completely control 
a market in Canada. 
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3.	 No Penalties Available

The Tribunal has no authority to impose financial penalties of any kind in cases 
of abuse of dominance, except those involving major airlines. Instead, its powers 
are limited to prohibiting the practice from continuing or, when such prohibition 
is unlikely to restore competition in the market, to directing the person against 
whom an order is sought to take reasonable and necessary actions, including the 
divestiture of assets or shares, to overcome the effects of the practice in the market. 

4.	 No Private Right of Action

Only the Commissioner of Competition may bring an application to the Tribunal 
for an order under section 79, and only the Tribunal has the power to grant relief. 
However, a private party may, with leave of the Tribunal, bring an application 
before the Tribunal to challenge certain distribution practices: refusals to deal, 
tied selling and exclusive dealing. See chapter VI for more information on these 
practices and chapter IX for more information on private actions.

5.	 Effect on Competition Must be Shown

Even when it is established that a firm substantially or completely controls a 
market and engaged in a practice of anti-competitive acts, the Tribunal must still 
be satisfied that the practice has substantially prevented or lessened competition, 
or is likely to do so.

6.	 Superior Competitive Performance Must be Considered

Although section 79 does not contemplate a full-blown rule of reason analysis, the 
Tribunal is directed, when determining whether the practice is or is likely to be 
substantially preventing or lessening competition in a market, to consider whether 
the practice is a result of superior competitive performance. 

7.	 Does Not Apply to Intellectual Property

The Competition Act explicitly states that exercising any right or enjoying any 
interest derived under the federal laws pertaining to intellectual or industrial 
property is not an anti-competitive act.
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B.	 What is Dominance?

1.	 Basic Test

The threshold requirement in section 79 is that “one or more persons substantially 
or completely control, throughout Canada or any area thereof, a class or species 
of business.” The Competition Tribunal has consistently interpreted the words 
substantially or completely control as being synonymous with market power, “an 
ability to set prices above competitive levels for a considerable period of time.”

The phrases throughout Canada or any area thereof and class or species of business are 
generally considered to mean the geographic and product dimensions, respectively, 
of the relevant market of which the dominant firm is alleged to have substantial or 
complete control.

2.	 Market Share and Concentration Safe Harbours

The Tribunal has observed that a “25 percent [market] share falls well short of a 
level that might be considered to indicate market power” (Canada (Director of 
Investigation and Research) v. Tele-Direct (Publications) Inc. (1997), 73 C.P.R. (3d) 
1 (Comp. Trib.)) and that a prima facie finding of dominance may be made in 
regard to a market share greater than 50 percent. This does not mean that there 
is a presumption of dominance at that level, but since all the cases that have been 
brought to date under section 79 have involved firms with market shares of more 
than 80 percent, the Tribunal has not had an opportunity to provide insight into 
how it might assess cases involving shares in the 50–80 percent range. 

For its part, the Competition Bureau has simply stated in its Enforcement 
Guidelines on the Abuse of Dominance Provisions (see the Resources section at the 
end of this document) that “a market share of less than 35 percent will normally 
not give rise to concerns” under section 79. With respect to joint dominance, the 
guidelines indicate that the corresponding threshold is 60 percent for firms alleged 
to be jointly dominant. 

3.	 The Bottom Line

Past experience suggests that the Commissioner of Competition is unlikely to 
conclude that a firm substantially or completely controls a market unless he or 
she believes that it has a substantial degree of market power, as reflected in its 
ability to profitably maintain prices that are substantially higher than they likely 
would be in the absence of the conduct in question. It would be surprising if the 
Commissioner brought a case against a firm with a market share of less than 50 
percent, or against multiple firms with a combined market share of less than 75 
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percent. 

C.	 Measuring Dominance

There have been relatively few instances in which the Competition Tribunal 
has been able to assess market power using direct evidence of supra-competitive 
pricing or revenues. More often, the Tribunal and the Competition Bureau 
have sought to ascertain the existence of market power through indirect means, 
including evidence of high market share, barriers to entry, limited excess capacity 
in the hands of competitors, high accounting profits, ability to selectively lower 
prices, limited penetration of competitors, and limited growth potential of the 
market. 

In most of the cases to date, high market shares (in each case more than 80 
percent) combined with impediments to entry have provided the principal basis 
for the Tribunal’s conclusion that a firm had market power.

For cases in which market power and barriers to entry are less obvious than in the 
existing jurisprudence, a rule of thumb is to ask whether prices would likely be 
substantially lower, or levels of non-price competition substantially higher, in the 
absence of the impugned practice. If so, then there is a significant likelihood that 
both the Bureau and the Tribunal would conclude that market power exists. 

D.	 Distinguishing Anti-Competitive Acts from Legitimate 
Competition

Before the Tribunal can issue an order under section 79, it must find, among other 
things, that the dominant firm has engaged in or is engaging in a practice of anti-
competitive acts. To date, neither the Tribunal nor the Bureau has been able to 
identify objective standards to distinguish between anti-competitive conduct and 
legitimate competition.

1.	 What Constitutes a Practice?

The case law is clear that a practice may be found to exist when there is more than 
an isolated act or acts. In addition, “different individual anti-competitive acts 
taken together may constitute a practice.” The Bureau’s Enforcement Guidelines on 
the Abuse of Dominance Provisions add that

… while a practice is normally more than an isolated act, it may also constitute 
one occurrence that is sustained and systemic or that has had a lasting impact 
on the state of competition. For example, a long-term exclusionary contract may 
effectively prevent or lessen competition even though the contract itself constitutes 
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only one episode of an anti-competitive act.

2.	 Subjective and Objective Intent

It is well established in cases decided under section 79 that the Competition 
Tribunal does not consider conduct to be anti-competitive unless it was for a 
predatory, exclusionary or disciplinary purpose. In this context, the Tribunal 
stated in Tele-Direct that the word purpose is used “in a broader sense than merely 
subjective intent on the part of the respondent. …it might be more apt to speak of 
the overall character of the act in question.” It is also clear that firms are deemed 
to intend the reasonably foreseeable consequences or effects of their actions, 
and that the purpose of a particular act may be inferred from the surrounding 
circumstances. Although evidence of subjective anti-competitive intent is not 
required, it can suffice and can adversely affect the Tribunal’s overall assessment of 
a case.

In the recent Canada Pipe case, the Federal Court of Appeal adopted a competitor-
oriented approach to determining whether conduct constitutes a practice of anti-
competitive acts within the meaning of section 79, focusing on whether there was 
intended predatory, exclusionary or disciplinary effects on a competitor.2

3.	 Legitimate Business Justification

Before the Competition Tribunal decides whether the conduct is anti-competitive, 
it considers any legitimate business justifications. To be accepted as legitimate, 
as the court noted in Canada Pipe (main appeal), a business justification “must 
provide a credible efficiency or pro-competitive explanation, unrelated to an anti-
competitive purpose, for why the dominant firm engaged in the conduct alleged 
to be anti-competitive.” Unlike in the U.S., an intention to benefit consumers 
cannot suffice to establish a legitimate business justification, although it may 
be relevant when assessing the credibility and weight of a proffered business 
justification. For example, in Canada Pipe, the Federal Court of Appeal rejected 
as irrelevant the dominant firm’s attempted justification that its fidelity rebate 
program was adopted to enable it to sell higher volumes of popular products, and 
thereby enable it to maintain an inventory of less popular products that it may not 
have otherwise maintained.

4.	 Types of Anti-Competitive Practices

Section 78 of the Competition Act lists nine types of conduct (with two 
additional categories in the case of conduct on the part of a major airline) that 
are deemed to be anti-competitive. These include such activities as vertical price 
squeezing, acquiring a supplier or customer, engaging in a practice of freight 
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equalization, using fighting brands, pre-empting scarce resources, adopting 
product specifications that are incompatible with those of competitors’ products, 
and selling articles for less than the cost of acquiring them, when such actions 
are for the purpose of impeding or preventing opportunities for competitors. 
However, significantly, the Tribunal has found many other types of practices, such 
as exclusivity, loyalty, meet-or-release and most-favoured-nation provisions in 
contracts, and exclusivity rebates, to constitute anti-competitive acts as well, with 
the result that the category of anti-competitive acts is by no means restricted to 
those listed in section 78. 

5.	 Targeted Responses

Competitive responses that are targeted at new entrants or other specific 
competitors are not necessarily anti-competitive. An incumbent is expected to 
behave differently when it faces entry than when it does not and to compete when 
there is competition. However, the Competition Tribunal would likely weigh 
the nature and intensity of a reaction to a competitive threat when determining 
whether the reaction is anti-competitive. 

6.	 No General Requirement to Assist Competitors

The Tribunal said in Tele-Direct that, as a “[g]eneral proposition … a firm is not, 
and should not be, required to ‘assist’ its competitors.” 

7.	 Exercise of Intellectual Property Rights

Subsection 79(5) of the Competition Act states that an act only engaged in to 
exercise any right or enjoy any interest derived under the Copyright Act, Industrial 
Design Act, Integrated Circuit Topography Act, Patent Act, Trade-marks Act or any 
other Act of Parliament pertaining to intellectual or industrial property is not an 
anti-competitive act within the meaning of section 79. 

The Competition Tribunal has confirmed that a party’s refusal to license its 
trade-marks falls squarely within its prerogative as the owner of such intellectual 
property, and that inherent in the very nature of the right to license a trade-
mark is the right to determine whether, and to whom, to grant a licence. The 
Tribunal also stated in Tele-Direct that “selectivity in licensing is fundamental to 
the rationale behind protecting trade-marks” and that the motivation for a firm’s 
decision to refuse to license a trade-mark is irrelevant. 

In its Intellectual Property Enforcement Guidelines (see the Resources section at the 
end of this document), the Competition Bureau states that the provisions of the 
Competition Act are only invoked with respect to conduct that involves “something 
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more than the mere exercise of [an intellectual property] right,” that an intellectual 
property owner’s use or non-use of the intellectual property is regarded “as being 
the mere exercise of an intellectual property right,” and that the “unilateral 
exercise of the [intellectual property] right to exclude does not violate the general 
provisions of the Competition Act no matter to what degree competition is 
affected.” 

8.	 Predatory Pricing

The Competition Tribunal has confirmed that the term anti-competitive act is 
broad enough to cover forms of predatory pricing other than that described in 
section 78 of the Competition Act: sale below acquisition cost for the purpose of 
disciplining or eliminating a competitor. 

Broadly speaking, the current approach to predatory pricing in Canada is 
consistent with the U.S. Brooke Group case recoupment standard, despite some 
indications in draft Bureau guidelines to the contrary (see chapter III). As a 
threshold issue, the pricing must be below cost (i.e. marginal cost), although it 
is the Bureau’s view that all costs that are avoidable should be taken into account 
when making price-cost comparisons. 

When determining whether below-cost pricing is predatory under section 79, the 
Tribunal may consider legitimate business justifications, including having to deal 
with distress situations, needing to sell perishable products, implementing entry 
pricing and meeting the competition, along with considerations that may apply in 
certain network industry situations. In addition, the Bureau has stated in reference 
to airline pricing, which was the issue at stake in the 2001 Air Canada case 
discussed in chapter III, that it does not consider “reducing fares to levels which 
match, but do not undercut those of a competitor” to be anti-competitive.

When the Tribunal finds prices to be below cost and does not accept any 
legitimate business justifications, it may find such pricing to constitute a practice 
of anti-competitive acts. In this instance, the Tribunal will assess whether market 
conditions enable the alleged predator to recoup any losses incurred during the 
period of below-cost pricing. If not, the conduct would not be considered to have 
met the requirements of section 79. 

E.	 Substantially Preventing or Lessening Competition

The third element that the Competition Tribunal must establish before making an 
order under section 79 is that the practice has substantially prevented or lessened 
competition, or is likely to do so. 

In the merger area, this same element has been consistently defined in terms of 
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the ability of the merged firm to exercise materially or significantly greater market 
power than in the absence of (or “but for”) the merger. When assessing whether 
this is in fact the case, the Tribunal’s focus has been on whether prices would likely 
be significantly higher, or the benefits of important types of non-price competition 
(e.g. service, quality, innovation) would likely be significantly lower, than in the 
absence of the merger. 

While the Competition Tribunal has never explicitly adopted this “but for” test in 
the abuse of dominance area, the Federal Court of Appeal recently embraced it in 
Canada Pipe.3

The degree of prevention or lessening required to qualify as substantial is a 
function of the degree of market power of the firm in question and the extent to 
which the market may be considered to be uncompetitive, even in the absence of 
the conduct in question. In short, when there is a material prospect that the firm 
may be found to have a high degree of market power, and that the market, even 
in the absence of the alleged practice, would be found to be less than optimally 
competitive, it would be prudent to assume that the degree of prevention or 
lessening of competition that may be considered to be substantial may be less than 
would otherwise be the case. 

F.	 Remedial Powers of the Competition Tribunal

The Competition Tribunal’s principal remedial power under section 79 is to 
prohibit the practice in question from continuing. However, if such a prohibition 
order would not restore competition in the market, the Tribunal may also (or 
instead) direct any or all of the persons against whom an order is sought to take 
such actions, including the divestiture of assets or shares, as are reasonable and 
necessary to overcome the effects of the practice in the market. 

The Tribunal has indicated that it is not part of its role to penalize abuse of 
dominance. It has also observed that simple and clear-cut remedies to address 
fundamental issues are better than complex and ongoing remedies that may not 
adequately address future circumstances. In this regard, the Tribunal has declined 
to endorse requested pricing remedies, such as prohibiting targeted price cutting 
in response to localized entry. 

The Tribunal has no power to issue orders binding on third parties who are not 
subjects of the proceeding. 

In the cases to date, the Tribunal has largely focused on prohibiting firms from 
doing the following for a set time:

enforcing exclusivity, most-favoured-nation, loyalty, right-of-first-refusal, meet-■
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or-release and onerous termination provisions in contracts, or entering into new 
contracts containing such provisions;
requiring customers to reveal the terms of competing bids; 
discriminating against or making disparaging comments about other market 
participants; and
acquiring the whole or part of a competitor’s business.

In addition, the Tribunal has specifically directed firms to take certain actions, 
such as requiring them to clearly set out in their contracts the rights of renewal 
and termination provisions.

G.	 Grocery, Air Transportation and Telecommunications 
Industries

While the Commissioner of Competition has on many occasions taken the 
position that the Competition Act should apply equally to all sectors of the 
economy, the abuse of dominance provisions have been the focus of several sector-
specific initiatives. 

In 2002, as part of an attempt to counter pressures for industry-specific 
amendments to those provisions, the Bureau issued its information bulletin Abuse 
of Dominance Provisions as Applied to the Canadian Grocery Sector, describing how 
the Bureau is likely to address issues of particular concern to the grocery sector. 
The bulletin covers market definition, listing fees, slotting allowances, pay-to-stay 
fees and various promotional schemes, as well as issues related to loss leadering, 
category management and franchise contracts.

In 2001, the Bureau issued its draft Enforcement Guidelines on the Abuse of 
Dominance in the Airline Industry. Subsequently, the Bureau released the text 
of a letter that the Commissioner had sent to major Canadian airlines, which 
effectively and succinctly set out the Bureau’s approach to various contentious 
issues. Those issues primarily involved the application of the avoidable cost 
test in the context of a significant fare reduction and/or capacity expansion by 
a dominant carrier in response to new entry. Unlike for findings of abuse of 
dominance by other firms, domestic airlines may be subject to administrative 
monetary penalties of up to $15 million for contravening these provisions of the 
Competition Act.

In September 2006, the Bureau issued its draft information bulletin Abuse of 
Dominance Provisions as Applied to the Telecommunications Industry (see the 
Resources section at the end of this document). It sets out the Bureau’s approach 
to market definition in relation to the provision of local residential telephone 
service and services that may be bundled with it, barriers to entry, the potential 
significance of excess capacity and anti-competitive acts (including margin 
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squeezing, targeted pricing, predatory pricing and actually or constructively 
denying access to essential facilities) that are particularly problematic in the 
telecommunications industry. In December 2006, the government also introduced 
a Bill in Parliament that, if passed, would allow the Competition Tribunal to 
impose administrative monetary penalties on telecommunications carriers that 
contravene the abuse of dominance provisions of the Competition Act, to a 
maximum of $15 million.

VI.	 Non-Price Distribution Practices
In Canada, non-price distribution practices are dealt with under a number of 
specific provisions of the Competition Act. The principal provisions (aside from 
abuse of dominance, discussed in chapter V) are those on refusal to deal (section 
75) and exclusive dealing, tied selling and market restriction (all section 77).

The practices these provisions cover are not criminal offences; rather, they are 
matters for review by the Competition Tribunal. Such practices can have pro-
competitive or anti-competitive effects or they can be competitively neutral; 
they are not regarded as inherently anti-competitive. Their actual impact on 
competition depends entirely on the specific facts and circumstances of the case.

The Commissioner of Competition may apply to the Competition Tribunal for 
relief with regard to all these distribution practices, as may private parties (see 
chapter IX). However, a private party may not do so without leave. Also, when the 
practice being examined does not constitute refusal to deal, tied selling or exclusive 
dealing, but otherwise could be abuse of dominance, it may not be the subject 
of a private application, because there is no private right of action for abuse of 
dominance.

A common characteristic of the relief available for all such reviewable practices 
is that, while the Tribunal grants relief when it determines that the conduct 
contravenes the law, the relief itself only applies prospectively, largely in the form 
of prohibition or cease and desist orders. A party that fails to comply with such 
an order commits a criminal offence and is then also exposed to civil liability (see 
chapter IX). 

The Commissioner may enter into a consent agreement with any person alleged 
to have engaged in reviewable conduct. A consent agreement is a settlement 
procedure but it must only include terms that could be the subject of a Tribunal 
order. A consent agreement may be filed with the Tribunal for immediate 
registration, thereby investing it with the force of a Tribunal order. 

One of the main differences between Canadian and U.S. law as it applies to non-
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price distribution practices is that in Canada such practices are dealt with under 
provisions of a statute, whereas in the United States they are largely governed by 
jurisprudence. 

Another significant difference relates to the types of remedies that are available. In 
the U.S., treble or punitive damages are available, as is injunctive relief. In Canada, 
injunctive relief is available, but the Tribunal does not have the authority to award 
damages or to impose fines with regard to any of these practices. The Tribunal 
is effectively limited to issuing behavioural orders, such as an order to cease a 
particular activity or to take positive steps to restore competition (e.g. requiring 
a supplier to supply a particular customer). The Tribunal may also decide not to 
issue an order in a particular case, notwithstanding that all the necessary elements 
of the practice have been established. 

A.	 Refusal to Deal

1.	 Elements of the Practice

The refusal to deal provision (section 75 of the Competition Act) allows the 
Tribunal to order a supplier of a product (which means either articles or services 
under the Act) to accept a customer on usual trade terms when the customer’s 
business is substantially affected or the customer is precluded from carrying on 
business because it cannot obtain adequate supplies of the product on usual trade 
terms, due to insufficient competition among suppliers. The customer must be 
willing and able to meet the supplier’s usual trade terms, and the product must be 
in ample supply. The Tribunal must also find that the refusal to deal is having, or 
is likely to have, an adverse effect on competition. 

2.	 Relevant Case Law 

Prior to 2002, there were only two fully litigated cases in this area, Chrysler 
and Xerox, both of which involved situations in which a manufacturer stopped 
supplying certain customers with proprietary parts needed to repair and service 
its products (Canada (Director of Investigation and Research) v. Chrysler Canada 
Ltd. (1989), 27 C.P.R. (3d) 1 (Comp. Trib.), affirmed (1991), 38 C.P.R. (3d) 25 
(F.C.A.) and Canada (Director of Investigation and Research) v. Xerox Canada Inc. 
(1990), 33 C.P.R. (3d) 83 (Comp. Trib.)). Since 2002 (when the Competition Act 
was amended to allow private parties to seek relief under the distribution practices 
provisions with the leave of the Tribunal), there have been 14 applications for 
leave to commence a private application, half of which have been granted. The 
first fully litigated private application was B-Filer Inc. et al. v. Bank of Nova Scotia, 
2006 Comp. Trib. 42, which was decided in December 2006. This case arose after 
the Bank of Nova Scotia terminated banking services that B-Filer claimed were 
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essential to its operation of an Internet debit payment service. 

a.	 Definition of Markets and the Inadequate Supply of a Product in a Market
One of the key issues that arises in connection with refusal to deal cases is 
the definition of markets, since several requirements under the refusal to deal 
provision must be satisfied in relation to a market, as follows:

whether the customer is able to obtain adequate supplies of the product in the 
relevant market; 
whether there is insufficient competition among suppliers of the product in the 
market; and 
whether, as a result of the refusal, there is, or is likely to be, an adverse effect on 
competition in the market.

In the refusal to deal cases to date, the Tribunal defined the relevant product 
markets extremely narrowly. For example, the Tribunal said in Chrysler that 

the ultimate test concerns the effect on the business of the person refused supplies. 
Where products are purchased for resale, the effect on the business of the person 
refused supply will depend on the demand of the person’s customers and whether 
substitutes are acceptable to them. Therefore, the starting point for the definition 
of product under section 75 is the buyer’s customers. 

In Chrysler, since the customers specified genuine Chrysler auto parts, the product 
in question was defined as Chrysler-branded auto parts. In Xerox, the product 
market was defined as Xerox copier parts.

In B-Filer, the Tribunal agreed with the approach in Chrysler and Xerox and 
re-stated the Chrysler test as follows: “For the purposes of [paragraph] 75(1)(a), 
products are substitutes, and so are included in the same market, if a person is 
not substantially affected in his business (or if the person is not precluded from 
carrying on business) as result of switching to these other products.”

b.	 Business Substantially Affected
When determining whether a business is substantially affected due to its inability 
to obtain adequate supplies, the Tribunal has said that it asks the following four 
questions:

Does the product account for a large percentage of the overall business?
Is the product easily replaced by other products the business sells?
Does the sale of the product use up capacity that could be devoted to other 
activities?
Is the product used or sold in conjunction with other articles and services 
so that the effect on the overall results of the business may be greater than 
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indicated by the volume of the product purchased?

The Tribunal also stated in Chrysler that “the effect on the entire activity of which 
the refused supplies are a part” must be considered when determining whether 
a business is substantially affected. The Tribunal also found in that case that 
the customer’s business of selling Chrysler Canada auto parts was substantially 
affected, regardless of the increase in sales and profits in other unrelated parts of its 
business. 

In Sears Canada Inc. v. Parfums Christian Dior Canada Inc., 2007 Comp. Trib. 6, 
the Competition Tribunal dismissed an application by Sears Canada asking for 
leave to bring a case under section 75 seeking re-supply of Dior and Givenchy 
products. Sears’ sales of these products represented approximately CAN$16 
million annually, in comparison to its total annual revenue from sales of all 
products of about CAN$6 billion. The Tribunal observed that the case law 
consistently required that the refusal have a substantial effect measured in the 
context of the entire business. The CAN$16 million was therefore insignificant 
in the context of Sears’ overall business. Even if sales of other products at Sears 
generated by the Dior and Givenchy products were included, it would not be 
substantial in the context of the overall business.

The Tribunal has not yet had a fully litigated case in which the customer had never 
previously been supplied. It is not clear whether or how section 75 would apply in 
such a circumstance.

c.	 Insufficient Competition in the Market
The refusal to deal provision requires that the person who has been refused 
supply of the product be unable to obtain adequate supplies of the product from 
elsewhere, because of insufficient competition among suppliers of the product in 
the market. 

In Xerox, the Tribunal stated that “a particular market situation must exist at 
the time of the refusal, a situation that can fairly be described as insufficient 
competition among suppliers. How much competition between suppliers is 
insufficient will depend on the facts of the particular case.” Accordingly, a market 
with only one supplier is clearly one with insufficient competition, whereas 
another market, in which there are numerous suppliers acting independently, is 
likely sufficiently competitive. The Tribunal also stated in Xerox that insufficient 
competition in the product market must be the overriding reason that adequate 
supplies are not available.

d.	 Business Justification Defence
In Xerox, the Tribunal commented that a business justification defence may be 
used to support a decision to refuse supply. For example, if a manufacturer decides 
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to change its distribution system, “[i]t may very well be that the inability to obtain 
supply in such circumstances could be related to a legitimate business decision 
unconnected to anti-competitive factors.” It is worth noting that the Competition 
Act does not require the person refusing supply to have an anti-competitive 
purpose for doing so.

When a business justification defence was raised in B-Filer, the Tribunal agreed 
that “as a matter of law, any inference that insufficient competition led to a refusal 
to deal may be rebutted by evidence that shows an objectively justifiable business 
reason.” The Tribunal accepted the argument that the supplier (a bank) had been 
put at legal, regulatory and reputational risk due to B-Filer’s various actions, which 
included breaches of the bank’s privacy and confidentiality rules.

e.	 Usual Trade Terms and Ample Supply
Two additional requirements in refusal to deal cases relate, first, to the customer’s 
willingness and ability to meet the supplier’s usual trade terms, and, second, 
to the product being in ample supply. These requirements were not at issue in 
the Chrysler and Xerox cases and thus have not been the subject of any judicial 
comment. In Canada (Director of Investigation and Research) v. Warner Music 
Canada Ltd. (1997), 78 C.P.R. (3d) 321, the Tribunal concluded that licences are 
not a product in ample supply for the purposes of section 75, given their exclusive 
nature. However, in the B-Filer case, the bank argued that B-Filer was unable 
to meet the bank’s usual trade terms for the services sought. Due to the volume 
and type of money transfers B-Filer made, the bank argued that B-Filer did not 
meet the terms that the bank imposed on either small businesses or commercial-
sized customers. Also, the bank argued it never would have accepted B-Filer as 
a customer had it had a proper appreciation of the type of business it conducts 
(i.e. helping customers make Internet payments to offshore Internet casinos). 
In its B-Filer decision, the Tribunal discussed the meaning of usual trade terms, 
but did not come to any final conclusion with respect to its limits. It noted that 
the expression trade terms is defined relatively restrictively in subsection 75(3) to 
mean “terms in respect of payment, units of purchase and reasonable technical and 
servicing requirements.” After reviewing the legislative history of the provision, 
the Tribunal expressed the view that this restrictive definition is more appropriate 
when the product at issue is a good, rather than a service. 

f.	 Meaning of Adverse Effect on Competition
The requirement that the refusal to deal must have, or be likely to have, an 
adverse effect on competition in a market was added to the Competition Act in 
2002 (paragraph 75(1)(e)). The Tribunal provided its insight into the meaning 
of this provision in the B-Filer case. The Tribunal held that the provision requires 
a comparative “assessment of the competitiveness or likely competitiveness of a 
market with, and without, the refusal to deal.” Competitiveness is evaluated in 
relation to the degree of market power that prevails in the market. The question 
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then is whether, as a consequence of the refusal to deal, the remaining market 
participants are placed in a position of created, enhanced or preserved market 
power.

The main difference between paragraph 75(1)(e) and other similar sections in the 
Act, such as section 79 (abuse of dominance) and section 92 (mergers), is that the 
practice of refusal to deal does not require that the adverse impact be substantial. 
The Tribunal’s only comment in this regard in the B-Filer case was that an adverse 
impact is less than a substantial one.

B.	 Exclusive Dealing

1.	 Elements of the Practice

Exclusive dealing, as defined in subsection 77(1) of the Competition Act, occurs 
when a supplier, by offering more favourable terms or conditions, requires or 
induces a customer to deal only or primarily in products (which includes goods 
and services) supplied or designated by the supplier, or to refrain from dealing in 
a specified class of products, except as supplied by the supplier. For example, a 
manufacturer could require its distributors to refrain from dealing in competitors’ 
products.

Under subsection 77(2), the Competition Tribunal has authority to order 
suppliers not to engage in exclusive dealing, but only when it determines that 
the particular practice is likely to substantially lessen competition. In short, the 
Tribunal may issue an order when the exclusive dealing is (1) engaged in by a 
major supplier of a product in a market or is widespread in a market, (2) is likely 
to impede the entry or expansion of sales of a firm or product, or is likely to have 
any other exclusionary effect, and (3) substantially lessens competition.
The Tribunal does not prohibit exclusive dealing when the practice is only engaged 
in to facilitate entry into a market. Also, exclusive dealing arrangements between 
affiliated companies are exempt from these provisions. 

2.	 Relevant Case Law

The most recent case in which the Tribunal reviewed the practice of exclusive 
dealing was the Canada Pipe case.4 While Canada Pipe was predominantly about 
abuse of dominance, the Commissioner of Competition also took the position 
that the company’s loyalty-based discount program contravened the exclusive 
dealing provision of the Competition Act. 

The Tribunal concluded that Canada Pipe’s discount program constituted a 
practice of exclusive dealing and, furthermore, that Canada Pipe was a major 
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supplier of the products in the relevant markets. However, the Tribunal dismissed 
the Commissioner’s application because there was insufficient evidence to establish 
that the discount program in itself had impeded the entry or expansion of firms 
in the markets, had any other exclusionary effect on the market, or had caused, or 
was likely to cause, a substantial lessening of competition. 

The Federal Court of Appeal, which heard the appeal of Canada Pipe, concluded 
that, when determining whether there is a substantial lessening of competition, 
the Tribunal must consider the “but for” test—that is, whether the relevant 
markets in the past, present and future would be substantially more competitive 
but for Canada Pipe’s discount program. The court also found that, when 
determining whether there are any exclusionary effects arising from the practice, 
the Tribunal must examine the purpose or character of the practice by considering 
the reasonably foreseeable, objective effects of the practice on competitors (not just 
on consumers), any business justification and any evidence of subjective intent. 

C.	 Tied Selling

1.	 Elements of the Practice

The practice of tied selling as described in subsection 77(1) of the Competition 
Act refers to a practice whereby a supplier, as a condition of supplying a particular 
product (good or service) to a customer, requires or induces (by offering more 
favourable terms or conditions) that customer to also acquire some other product 
from the supplier or to refrain from using or distributing a competitor’s product. 
For example, as a condition of getting access to a special machine, a customer 
could be required only to buy its consumable supplies for the machine from 
approved suppliers. 

Under subsection 77(2), the Competition Tribunal has the authority to order 
suppliers not to engage in tied selling, but only after finding that the particular 
practice is likely to substantially lessen competition. The Tribunal may issue an 
order when the tied selling is (1) engaged in by a major supplier of a product in a 
market or is widespread in a market, (2) is likely to impede the entry or expansion 
of sales of a firm or product, or is likely to have any other exclusionary effect, and 
(3) substantially lessens competition.

The Tribunal may not issue a remedial order when the tied selling is reasonable, 
given the technological relationship between the products or when it is reasonably 
necessary for a person in the business of lending money to better secure its loans. 
As is the case with exclusive dealing, tied selling arrangements between affiliated 
companies are exempt from the Act. 
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2.	 Relevant Case Law

Canada (Director of Investigation and Research) v. Tele-Direct (Publications) Inc. 
(1997), 73 C.P.R. (3d) 1 (Comp. Trib.) is the only case in which the Tribunal 
has reviewed in any detail the practice of tied selling. In that case, Tele-Direct tied 
the selling of its telephone directory space and telephone directory advertising 
services. The Tribunal’s decision in Tele-Direct clarified the meaning of tied selling. 
The Tribunal stated that it does not necessarily mean that the condition tied to the 
sales has to be a term in an explicit contractual document: “[the conditions] may 
be economic conditions which have the effect of precluding choice of supplier. 
Whether customers actually do have an effective choice or not is a question of fact 
to be determined on the evidence before us, not of the legal nature of the purchase 
arrangement.”

The Tele-Direct case also confirmed the necessity for the practice to involve the 
selling together of two distinct products. The Tribunal stated that in order to 
determine whether the two products are in fact separate, two questions must be 
answered: Is there a demand that the two products be offered separately? Is it 
efficient to separate the products or would doing so only result in higher costs that 
would outweigh the benefits to those who want them separately?

D.	 Other Practices

1.	 Consignment Selling 

Under section 76 of the Competition Act, the Tribunal may order the supplier 
of a product to cease consignment selling of the product (when the practice 
was introduced by a supplier who ordinarily sells the product for resale), for 
the purpose of controlling the price at which a dealer resells the product or 
discriminating between consignees or between dealers to whom the supplier sells 
the product. (The term consignment selling is undefined in the Act but is ordinarily 
understood to describe what is essentially an agency selling arrangement.) Only 
the Commissioner of Competition may apply to the Tribunal for relief under this 
provision; private parties may not. There is no requirement, in order for a remedy 
to be granted, that the consignment selling substantially lessen competition.

This provision has not been the subject of any case before the Tribunal.

2.	 Market Restriction 

Market restriction is defined under subsection 77(1) of the Competition Act as a 
practice whereby a supplier of a product requires a customer to supply the product 
only in a defined market or exacts a penalty when the customer supplies the 
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product outside the defined market. 

Under subsection 77(3), the Tribunal has the authority to order suppliers not to 
engage in market restriction, but only when it has determined that the practice, 
because a major supplier of a product engages it in or because it is widespread in 
relation to a product, is likely to substantially lessen competition.

However, the Tribunal may not make such an order under subsection 77(1) when 
a company only engages in the practice of market restriction for a reasonable 
period of time to facilitate entry into a market. Market restriction arrangements 
between affiliated companies are also exempt from the Act. 

Although the Bureau has investigated instances of alleged market restriction (for 
example, in connection with restrictions on Canadian exports of pharmaceuticals 
to the U.S.), subsection 77(1) has never been the subject of a proceeding before 
the Tribunal.

3.	 Delivered Pricing 

Delivered pricing, as defined in subsection 80(1) of the Competition Act, refers to 
the practice of refusing to supply on the same trade terms an actual or potential 
customer at a location where the supplier supplies another customer. Under 
section 81 of the Act, the Tribunal may make an order prohibiting any supplier 
from engaging in delivered pricing when such practice is engaged in by a major 
supplier of an article in a market or is widespread in a market, with the result that 
an actual or potential customer is denied an advantage it would otherwise have. 
Only the Commissioner of Competition, and not private parties, may make an 
application to the Tribunal for relief under this section. Section 81 has never been 
the subject of a case before the Tribunal.

4.	 Foreign Refusal to Supply 

Under section 84 of the Competition Act, the Tribunal may order any person in 
Canada, through whom or on whose behalf a foreign person exerts its buying 
power by requiring a foreign supplier to refuse to supply a product or to otherwise 
discriminate in the supply of a product to another person in Canada, to do the 
following: 

supply that other person with the product at the same laid-down cost in 
Canada and on the same terms and conditions as the first person obtained the 
product from the foreign supplier; or 
not to deal, or to cease to deal, in Canada in the product of the foreign supplier.

Section 84 has never been the subject of adjudication by the Tribunal.

■

■
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E.	 Practical Considerations Regarding Compliance and 
Enforcement

1.	 Refusal to Deal

To avoid concerns under the refusal to deal provision, it is important to bear in 
mind the following considerations:

It is important to exercise care when establishing a supply arrangement.
It is important to ensure that proposed changes in distribution policy take the 
unique Canadian legal requirements into account.
It is desirable to ensure that all relevant documents and correspondence 
accurately reflect the business justification for terminating supply.

2.	 Exclusive Dealing and Tied Selling

To avoid concerns under the exclusive dealing and tied selling provisions, it is 
important to bear in mind the following considerations:

Consider whether contractual terms economically induce a customer into an 
exclusive dealing or tied selling situation.
Consider whether there is an argument that, under a realistic market definition, 
the supplier enjoys a strong market position.
Consider whether any business justification for engaging in tied selling or 
exclusive dealing could fit within applicable statutory defences.

VII.	Misleading Advertising and 
Deceptive Marketing Practices

The Competition Act regulates in a number of respects how Canadian businesses 
may conduct their advertising and marketing programs. While some provisions 
of the Act are intuitive (e.g. the general prohibition on making false or misleading 
representations), others are less so. As a result, businesses may be unaware of 
restrictions affecting several common advertising and marketing practices. What 
follows is a summary of the key misleading advertising and deceptive marketing 
provisions of the Act, as well as some general guidance to help businesses plan and 
implement Canadian marketing initiatives. Businesses should also be aware that 
there are other federal and provincial statutes (including, in particular, consumer 
protection laws), as well as industry- and product-specific regulations, that regulate 
particular types of advertising and other business practices. 

■
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A.	 Misleading Representations

Prior to 1999, misleading advertising was treated under the Act solely as a matter 
of criminal law and as giving rise to strict liability offences. In 1999, it also became 
a reviewable practice, to ensure more effective enforcement and compliance (see 
subsection 74.01(l) of the Competition Act). Criminal prosecution is, however, still 
possible when there is clear and compelling evidence that the accused knowingly 
or recklessly made, or permitted to be made, a false or misleading representation 
to the public (see subsection 52(1)). 

The Competition Bureau indicated in its 1999 information bulletin Misleading 
Representations and Deceptive Marketing Practices: Choice of Criminal or Civil Track 
under the Competition Act (see the Resources section at the back of this document) 
that it will enforce the reviewable practices provisions in most instances, reserving 
the criminal provisions for egregious offences. The two sets of provisions are 
mutually exclusive. As a result, the Commissioner’s decision to move ahead under 
one precludes proceedings under the other.

1.	 Key Elements of the Offence

With the exception of the requirement under the criminal regime that the 
representation in question be made knowingly or recklessly, the criminal and 
reviewable provisions are virtually identical, as follows:

Purpose requirement: Both subsections 52(1) and 74.01(1) apply to all persons 
who make representations for the purpose of promoting, directly or indirectly, 
the supply or use of a product (which could be a good or a service), or any 
business interest. 
Representations to the public: While the Act does not define representation, 
it is generally accepted that a representation normally takes the form of a 
statement of fact intended to influence the actions of others. While it is 
common to think of subsections 52(1) and 74.01(1) applying solely to 
conventional advertisements, in fact they apply to all statements of fact made to 
advance business interests, in whatever form, including printed and broadcast 
advertisements, oral representations (such as those made by salespersons and 
telemarketers), billboards, press releases, packaging and labelling, and any other 
materials that are sold, sent, delivered, transmitted or otherwise made available 
to the public. These provisions apply only to representations made to the 
public and not to those made privately. Although the term public is not defined 
in the Competition Act, existing jurisprudence and Bureau statements on its 
enforcement policy support the view that a representation to a restricted group 
(such as shareholders), and perhaps even to just one person, could constitute a 
representation to the public. What constitutes the public in any particular case 
is determined by the nature of the business interest being promoted, the nature 

■
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of the representation and the manner in which the representation is made.
General impression: A representation can contravene the Act even when no 
one is in fact misled or injured as a result. Rather, when determining whether 
a representation is false or misleading, the Competition Bureau must consider 
both the general impression and literal meaning the representation conveys. 
When evaluating the general impression of a representation, the Bureau 
considers not merely what it explicitly states, but also what it implies or neglects 
to say, and judges it from the perspective of an average member of the target 
audience, who has no special knowledge. Thus, a representation that is literally 
true may still be misleading when the general impression the representation 
gives is likely to mislead the consumer.
False or misleading in a material respect: Representations are only false or 
misleading for this purpose when they are false or misleading in a material 
respect. Whether this is the case in any particular instance depends on the 
degree to which the average viewer of the representation is or is likely to be 
affected by it when deciding whether to purchase the article or service or to take 
some other step to his or her detriment or to incur some cost (i.e. visit a sales 
location to view the product) (Apotex Inc. v. Hoffmann-La Roche Ltd. (2000), 9 
C.P.R. (4th) 417 (Ont. C.A.)). An insignificant or unimportant representation 
(that is, one that would not affect the viewer’s purchasing decision or other 
behaviour) is not likely to be regarded as being material. As noted above, 
however, a representation may be material and may be found to contravene the 
Competition Act, even when no one is actually misled but the average person to 
whom the representation is directed would likely be misled.

2.	 Liability for Misleading Representations

A manufacturer or other supplier of a product who made representations may 
be liable under the Competition Act, even when a third-party intermediary in 
fact sold the product to consumers who were misled by such representations. 
When, for example, a manufacturer supplied its product to a retailer and 
also provided promotional materials intended for the public that contained 
misleading representations, the manufacturer will be deemed to have made those 
representations. On the other hand, the retailer will not be considered to have 
contravened the statute unless the representations were made at its specific request, 
or the manufacturer is located outside of Canada and the retailer was responsible 
for importing the product (subsections 52(2.1) and (3), 74.03(2) and (3)). Also, 
when a retailer adapted a manufacturer’s representation into an advertisement of 
its own, the retailer will also be considered to have made the representation and 
will be liable when the representation was misleading. 

3.	 Performance Claims

The reviewable practices provisions also deal with performance claims. 

■
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Paragraph 74.01(1)(b) requires that any such claim be based on adequate and 
proper testing. The testing must be rigorous and repeatable. It also must be 
performed prior to the performance claim being made. Testing performed after 
making the representation is not sufficient.

However, in a 2006 case, the Competition Tribunal held this section to be 
unconstitutional on the basis that it would unjustifiably limit the free speech of 
a person making an untested, but potentially true, representation. Whether this 
decision will be followed in other cases, particularly on appeal, remains to be seen. 
At a minimum, the Tribunal’s decision in this case has called into question the 
enforceability of paragraph 74.01(1)(b).

4.	 Disclaimers and Qualifications

Questions often arise about whether disclaimers or qualifying statements may 
effectively modify or qualify the principal theme or message (which by itself may 
be misleading) conveyed in a representation. Whether or not this is so depends 
on the nature of the disclaimer or qualifier, the manner in which it is displayed in 
the representation and the audience for the representation. Generally speaking, 
reasonably legible footnotes in printed advertisements or text that appears in 
television advertisements may be relied upon when it is reasonably prominent 
and either qualifies or provides additional detail in an advertisement that is not 
otherwise misleading. However, disclaimers are generally not acceptable when 
their effect is simply to negate or contradict the false or misleading general 
impression the main body of the advertisement creates. Material information that 
is essential to ensuring the audience for the advertisement receives an accurate 
general impression of the claims being made should not be placed in disclaimers 
but rather should be in the main body of the advertisement and in close proximity 
to the statement being qualified.

5.	 Fines and Other Penalties

Fines may be imposed for both criminal and reviewable misleading representations 
offences. A private party harmed by the offence may also sue for damages 
caused by misleading representations that contravene the criminal provisions of 
the Competition Act because they are knowingly or recklessly made, regardless 
of whether criminal charges have been laid. Under the reviewable practices 
provisions, the Commissioner may obtain one or all of the following:

a prohibition order;
a fine of not more than $50,000 for an individual for the first order and 
$100,000 for each subsequent order, or $100,000 for a corporation for the first 
order and $200,000 for each subsequent order; and
other remedial relief, such as a requirement to publish corrective notices in the 

■
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newspapers and other media, to inform the public about the misleading nature 
of the representation.

Alternatively, as noted above, criminal prosecution is possible when there is 
clear and compelling evidence that the accused knowingly or recklessly made, or 
permitted to be made, a false or misleading representation to the public.

6.	 Tests and Testimonials

The Competition Act also limits the use of representations about tests to assess the 
performance, efficacy or length of life of a product, and the use of testimonials 
about a product. Such tests and testimonials may only be used in the following 
circumstances:

when the test or testimonial was previously made or published by the person 
who conducted the test or gave the testimonial; or
prior to the test or testimonial being made or published, the person who 
conducted the test or gave the testimonial approved it in writing.

Advertisers are under the same onus to show that product testimonials are not 
materially false or misleading, as if they themselves had made the representation. 
Accordingly, advertisers must ensure that test results and testimonials are not used 
out of context.

B.	 Pricing

1.	 Ordinary Price Claims

A frequently used and powerful marketing tool is a claim of financial savings. 
In a competitive marketplace, suppliers can gain a significant advantage over 
competitors with claims such as “X% off!” or “Was $X. Is now $Y,” due to 
the attractiveness of such claims to price-sensitive consumers. Recognizing the 
potential for misleading consumers about actual savings, the Competition Act 
regulates the calculation of the ordinary selling or reference price on which savings 
claims are based. A person engages in reviewable conduct when advertisements 
refer to regular or ordinary selling prices that do not pass either the volume or the 
time test. 

To meet the volume test, more than 50 percent of a product’s sales (which 
comprise sales of goods and services under the Act) must have been at the 
reference price or more within 12 months before or after the savings claim is 
made; however, this period may be shorter when the product has a short life cycle, 
as many seasonal products do.

■
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The time requirement, on the other hand, is satisfied when the product has been 
offered in good faith at the reference price or more for more than 50 percent of 
the six months before or immediately after the savings claim. Again, this period 
could be shorter depending on the nature of the product. 

The requirement to calculate the ordinary selling price in this way applies whether 
the savings claim refers to the supplier’s own goods or to goods generally available 
in the relevant geographic market. When the savings are calculated based on the 
general market, the supplier must be careful to select appropriate products for 
comparison, appropriate competitors who offer the products and the relevant 
geographic market. 

Enforcement of the ordinary selling price provisions of the Competition Act is a 
priority for the Competition Bureau. In 2005, Sears Canada was fined almost 
CAN$500,000 for its unsubstantiated use of sale prices in the promotion of 
vehicle tires. The Bureau has also recently entered into consent agreements 
with two national retailers, Suzy Shier and the Forzani Group, which both paid 
significant fines: CAN$1 million, in the case of Suzy Shier, and CAN$1.2 million 
plus CAN$500,000 in costs, in the case of Forzani. Accordingly, while savings 
claims can be an effective marketing tool, such claims must be carefully scrutinized 
in advance of launching any advertising materials.

2.	 Bargain Prices and Bait and Switch Selling

Similar to savings claims, another common marketing practice is the promotion of 
bargain prices. The Competition Act defines bargain price as a price that is less than 
the ordinary price or is reasonably understood to be less than the ordinary price. 
This can be so even though there may be no direct mention in the advertisement 
that the price is a bargain price. 

The Act prohibits advertising a product at bargain prices when the product is not 
available in reasonable quantities—in other words, bait and switch selling. With 
respect to what constitutes reasonable quantities, consideration must be given to 
the nature of the market in which the advertiser carries on business, the nature 
and size of the advertiser’s business, as well as the nature of the advertisement 
itself. Although it is questionable whether advertisers can avoid contravening the 
Act by using such phrases as “limited quantities available,” doing so may reduce 
the quantity that would otherwise be considered reasonable in the circumstances. 
Alternatively, advertisers could consider specifically stating the number of products 
that will be available at the bargain price.

The Competition Act does, however, contemplate unforeseen difficulties in 
obtaining adequate supply of a product as a legitimate reason for an advertiser’s 
inability to supply an advertised product, including the following: 
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The advertiser took reasonable steps to obtain a reasonable quantity of the 
product but could not, for unanticipated reasons beyond its control.
The advertiser obtained a reasonable quantity of the product but demand 
exceeded reasonable expectations.

An advertiser may also avoid liability by providing a rain check to customers for 
the same or an equivalent product of equal or better quality within a reasonable 
time.

3.	 Sale Above Advertised Price 

It is a reviewable practice to sell a product for more than the advertised price. This 
is to prevent suppliers from advertising low prices to attract consumers and then 
demanding a higher price once the consumer is in the store. This provision may 
also apply when the sale price of the product was the same as that advertised, but 
the supplier charged additional fees that effectively raised the price of the product 
above that advertised. The provision is, however, limited to the market to which 
the advertisement relates and for the period during which the price was advertised. 
Suppliers may define the relevant market to be narrower than the market to which 
the advertisement would otherwise reasonably be expected to reach (for example, 
an advertisement in a local newspaper may state that the offer is restricted to 
specific store locations).

The Competition Act also recognizes the possibility of errors in advertising. 
Accordingly, the Act does not apply to advertisements in a catalogue, when the 
catalogue prominently states that prices are subject to error and it is established 
that the price was inadvertently wrong. The Act also does not apply to catalogue 
advertisements containing an incorrect price when the advertiser immediately 
publishes a correction notice. 

The catalogue exception does not apply to newspaper advertisements. 
Newspapers, unlike catalogues, have short publication lead times and can easily be 
supplemented or replaced. Accordingly, a disclaimer in a newspaper advertisement 
that the prices are subject to error is not a way to counter a sale above advertised 
price. Nonetheless, suppliers should immediately publish a correction notice to 
reach the same market as any incorrect advertisement.

It is important to bear in mind that it is the advertiser’s obligation to ensure that 
customers are charged the advertised sale price and not a higher price. Customers 
are under no obligation to point out that a special price has been offered.

■
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4.	 Double Ticketing

Under subsection 54(1) of the Competition Act, it is a criminal offence to sell a 
product at a price other than the lowest marked price when there are two or more 
prices on the product. The prices may be placed on the product, its wrapper or 
container, on anything attached to, inserted in or accompanying the product, on 
anything on which the product is mounted for display or sale, or on an in-store or 
other point-of purchase display or advertisement. Maximum penalties are a fine of 
$10,000, imprisonment for up to one year or both.

C.	 Contests

Promotional contests to promote products are regulated not only under the 
Competition Act but also the Criminal Code and, in the case of contests open to 
residents of Quebec, legislation in that province.

1.	 Competition Act Provisions

The Competition Act regulates the manner in which promotional contests are 
carried out. The distribution of prizes may not be unduly delayed and must 
be awarded either on the basis of skill or randomly. The contest rules must be 
adequately and fairly disclosed in a reasonably conspicuous manner, without 
the consumer being required to visit the supplier’s premises. For example, the 
rules may be published online or made available through a 1-800 number. All 
advertising about the contest should include the basic details of the contest and 
indicate where the consumer can find the full rules.

The Competition Bureau’s information bulletin Article 74.06 of the Competition 
Act—Promotional Contests (see the Resources section at the back of this document) 
states that, at a minimum, the contest rules should specify the following: 

the number and nature of the prizes to be awarded; 
the approximate regular market value of the prizes; 
any regional allocation of prizes; 
details as to the chances of winning each prize; 
when a series of prizes is being awarded at different times, the number, nature 
and approximate regular market value of prizes that are still available; 
when early-bird prizes are to be awarded only to the first entrants in a contest, 
the starting date for the contest; 
the mechanism for awarding the prizes (including any skill-testing question 
requirement, and whether facsimile entries are acceptable); 
the contest closing day; and 
any other fact known to the supplier that may materially affect a contestant’s 
chances of winning.
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In addition to the general prohibition against false and misleading representations, 
which also applies to contests, it is an offence to send any form of notice that 
falsely gives the general impression that the recipient has won or will win a prize 
or other benefit. Consequently, any advertising material used in conjunction 
with a contest should be carefully worded to avoid conveying to consumers false 
impressions about their chances of winning.

2.	 Criminal Code Provisions

Under the Criminal Code, it is an offence to require entrants to pay money or 
other valuable consideration to participate in a game of chance or a game of mixed 
chance and skill, and to award prizes solely on the basis of chance. Accordingly, 
contests must provide for a no-purchase method of entry and incorporate an 
element of skill (such as a time-limited, mathematical skill-testing question).

3.	 Quebec Requirements

Contests open to Quebec residents are also subject to specific legislation in that 
province. In addition to setting out content requirements for contest rules (which 
for the most part overlap with the content requirements set out by the Competition 
Act), the Quebec legislation requires the payment of duties on prizes worth more 
than $100 and that the provincial government be notified of such contests. As 
a result of these administrative requirements, it is not uncommon for contest 
sponsors to exclude Quebec residents from entering their contests.

D.	 Telemarketing

As the result of telemarketing becoming a widely used and frequently misused 
promotional practice, the Competition Act now includes a provision designed 
to address certain deceptive telemarketing practices. The provision is broad in 
scope in that it applies to the use of “interactive telephone communications 
for the purpose of promoting, directly or indirectly, the supply or use of a 
product [good or service] or … any business interest.” As a consequence, in 
addition to prohibiting deceptive telemarketing activities, this provision could 
potentially affect a broad range of commercial activities that involve telephone 
communications, including many legitimate call centre activities. Although the 
provision itself does not distinguish between voice and non-voice interactive 
telephonic communications, the Competition Bureau’s information bulletin 
Telemarketing: Section 52.1 of the Competition Act indicates that the Bureau will 
not apply the provision to non-voice telephone communications, such as facsimile 
and Internet communications or automated pre-recorded messages. Similarly, 
the bulletin also indicates that the provision does not apply to certain customer-
initiated calls.
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Under this provision, telemarketers have a positive duty to disclose certain 
prescribed information. It is a criminal offence to engage in interactive telephone 
communications for a business purpose unless disclosure of certain prescribed 
information is made in a fair and reasonable manner at the beginning of each 
telephone call, including the following:

the identity of the person on whose behalf the communication is being made;
the nature of the product or business being promoted; and
the purpose of the communication.

It is also necessary to disclose in a fair, reasonable and timely manner the price of 
any product whose supply or use is being promoted and any material restrictions 
or conditions applicable to its delivery, as well as any other information that may 
be prescribed by regulation.

This provision also prohibits telemarketers from making false or misleading 
representations and limits the use of prizes, contests, conditional purchases and 
certain unfair pricing tactics. Such prohibitions apply not only to commercial 
activities, but also extend to fundraising for charitable and other not-for-profit 
purposes.

The telemarketing provision expands the liability of corporations and their 
directors and officers, since, in the absence of proof of due diligence, a corporation 
may be liable for acts committed by an employee or agent of the corporation. 
Officers and directors who are in a position to direct or influence the policies 
of the corporation in relation to the offensive conduct are also liable to be 
prosecuted, whether or not the corporation has been prosecuted or convicted. 

A conviction under the telemarketing provision may result in a fine, imprisonment 
for up to five years or both. 

E.	 Pyramid Selling

While multi-level marketing plans are permissible under the Competition Act, 
pyramid selling is not. The Competition Act defines a multi-level marketing plan 
as a plan to supply a product under which a participant receives compensation for 
supplying the product to another participant in the plan who, in turn, receives 
compensation for supplying the same or another product to other participants. 
Some of the key triggers for the application of the Competition Act’s pyramid-
selling provisions are the following:

participants giving consideration for the right to receive compensation for 
recruiting new participants;
participants being required to purchase a specified amount of product as a 
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condition of participating in the plan (unless the participant purchases the 
product at the seller’s cost price for the sole purpose of facilitating sales); 
a person knowingly supplying a commercially unreasonable amount of product 
to participants; or
participants not being permitted, or having no knowledge of their right, to 
return products on reasonable commercial terms.

Multi-level marketing plans must provide fair, reasonable and timely disclosure 
to participants regarding actual or likely compensation to be received by typical 
participants.

VIII.	 Investigatory Powers and 
	 Confidentiality of Information

The Commissioner of Competition and the staff of the federal Competition 
Bureau have significant powers of investigation and inquiry as part of the 
Commissioner’s mandate to administer and enforce the Competition Act.

The Bureau’s investigations can run along various tracks. Parties frequently 
volunteer information to the Bureau. The Commissioner may also use informal 
measures to obtain information, which may involve contacting customers or 
industry data sources, or inviting responses from a particular party in the absence 
of any formal order or authorization. However, when the Bureau decides to use its 
formal investigatory powers, the Commissioner must launch an inquiry. He or she 
may do so in the following circumstances:

whenever he or she has reason to believe that a criminal offence under the Act 
has been or is about to be committed; 
whenever there are grounds for the Competition Tribunal to issue an order 
under the reviewable practices provisions; and
when a person has contravened an order made under the Act.

The Commissioner is also required to commence an inquiry when any six adult 
Canadian residents submit a written complaint outlining the grounds upon which 
an inquiry should be commenced. Finally, the Minister of Industry may direct the 
Commissioner to investigate a violation of the criminal provisions of the Act or a 
possible breach of an order under the Act. In practice, the Commissioner launches 
most inquiries as a result of an investigation, rather than as the result of a six-
resident complaint or a ministerial request. 

The courts have determined that the Commissioner’s decision to commence an 
inquiry is purely administrative, because an inquiry is merely an investigation 
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with no determinative impact on rights or liabilities (see Stevens v. Restrictive 
Trade Practices Commission (1979), 43 C.P.R. (2d) 1 (F.C.T.D.)). As a result, 
the Commissioner’s decision to conduct an inquiry (or to refuse to do so) is not 
subject to judicial review by the Federal Court of Canada, which otherwise may 
review any judicial or quasi-judicial decisions of a federal administrative agency or 
tribunal, but not administrative ones.

A.	 Evidence Gathering

The Commissioner has two principal means of formally obtaining information: 
invoking the production and examination powers of section 11 of the Competition 
Act; and utilizing the formal search and seizure powers of sections 15 and 16.

1.	 Section 11 Orders

Under section 11, the Commissioner may in the course of an inquiry apply to a 
court for an order requiring any person who has or is likely to have information 
relevant to the inquiry to be examined by the Commissioner or an authorized 
representative on any matter relevant to the inquiry, to produce a record or any 
other thing specified in the order or to make a written return.

In practice, the Commissioner is able to obtain section 11 orders quite easily. 
The Commissioner files a section 11 application ex parte, meaning that the target 
of the order is not given notice of the application and therefore may not appear 
before the court to contest the order. The judicial test for issuing an order only 
requires the Commissioner to demonstrate that he or she has launched an inquiry 
and that the party against whom the order is sought is likely to have information 
relevant to the inquiry. This is a relatively low hurdle and may be explained on 
the basis that proceedings under section 11 are investigative and not adjudicative 
in nature and that any material produced is for purposes of the inquiry not 
for prosecuting criminal offences. Thus, for inquiry purposes, no issues of self-
incrimination arise.

Consistent with the requirements of section 13 of the Canadian Charter of 
Rights and Freedoms, subsection 11(3) of the Competition Act provides a form of 
use immunity for the person who responds to the order: information provided 
in compliance with a section 11 order may not be used against any individual 
in criminal proceedings, except for instances of potential perjury or giving 
contradictory evidence. Similar protections do not apply to corporations or other 
legal persons. 

In November 2005, the Bureau issued its information bulletin Section 11 of the 
Competition Act (see the Resources section at the end of this document), which 
provides guidance on how the Bureau uses section 11 orders in its investigations 
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and explains the terms for complying with such orders. Most significantly, while 
Bureau officers are willing to engage in discussions with the target of an order to 
clarify the order’s provisions, the Bureau will not negotiate the terms of an order. 
A party seeking to vary those terms must apply to the court that issued the order. 
The bulletin also refers to formal court procedures to deal with privilege claims; 
however, in practice, the Bureau and the Competition Law Division of the federal 
Department of Justice are often open to resolving privilege claims informally, for 
example, by appointing an independent arbiter.

2.	 Search and Seizure

Section 15 of the Competition Act provides for ex parte applications by the 
Commissioner to a court to obtain a warrant to search and seize evidence related 
to the criminal or civil provisions of the Act. The application must set out 
reasonable grounds for the request, together with details of the premises to be 
searched and the records, things or class of records or things that are the subject of 
the search. 

Searches of computer systems are allowed to recover and reproduce a record 
covered by the section 15 warrant. Persons who operate such systems must allow 
access to such a system.

The Competition Bureau most commonly uses search warrants in criminal 
investigations. In such cases, seeking information voluntarily from a potential 
target, or even giving the target time to respond to a written section 11 order, 
may be considered to be a less effective approach, given concerns about document 
destruction. Because any business with offices in Canada may potentially be 
the target of such a search, it is important that all employees are equipped to 
respond appropriately if and when Competition Bureau officers arrive at the door. 
Appendix 1 to this chapter is a practical list of dos and don’ts to follow in the 
event of a search and seizure.

Warrantless searches and seizures are only permitted in exigent circumstances, 
namely, when loss or destruction of evidence would be likely during the time it 
would take to get a warrant. In practice, warrantless searches happen very rarely 
and would be subject to strict judicial scrutiny if the Competition Bureau were to 
use the products of such searches as evidence.

There is no appeal of the granting of a search warrant. Freestanding judicial 
review applications may be made before trial, particularly when the party that was 
searched wants the material returned so it can use it in its continuing operations. 
However, most challenges to warrants are part of pre-trial proceedings to exclude 
evidence, similar to a suppression hearing in U.S. criminal trials. The duty of 
the reviewing court when examining a challenge to a search warrant is not to 
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substitute its view of whether the circumstances afford sufficient grounds to 
issue the warrant but to decide whether the warrant could have been issued by 
the initial court. Recent Canadian case law suggests that courts are increasingly 
looking at the reliability of the evidence seized under a defective warrant and 
favouring the admission into evidence of reliable material such as pre-existing 
documents, which are what is typically gathered in most antitrust investigations.
In April 2007, the Competition Bureau released for comment its draft 
information bulletin Sections 15 and 16 of the Competition Act, which outlines 
how the Commissioner of Competition exercises his or her powers of search and 
seizure under the Act.

B.	 Interception of Private Communications (Wiretapping)

The Competition Bureau has used wiretapping as a tool in its investigations 
for several years. However, in its information bulletin Interception of Private 
Communications and the Competition Act (see the Resources section at the end 
of this document), the Bureau states that it will only use this power under 
exceptional circumstances. Such powers have been used in recent domestic cartel 
investigations. Part VI of the Criminal Code governs wiretapping. The offences 
eligible for wiretapping in Competition Bureau investigations are conspiracy, bid 
rigging and deceptive telemarketing. 

Wiretap orders must not exceed 60 days but may be renewed. Persons whose 
communications have been lawfully intercepted are required to be notified within 
90 days after the period of the order. In exceptional cases, the government may 
apply for an additional period of up to three years.

Under Canadian law, wiretapping constitutes a search and seizure that is subject 
to the safeguards and protections of the Canadian Charter of Rights and Freedoms, 
particularly section 8, which provides a right to be secure against unreasonable 
search or seizure. Courts have observed that the interception of private 
communications constitutes a greater invasion of privacy than a regular search 
warrant and therefore demands a higher constitutional standard for authorization. 
Thus, the sworn affidavit in support of a wiretap order must scrupulously observe 
the statutory and case law requirements for full and complete disclosure of the 
investigation, providing reasonable grounds for the order. When the Bureau is 
relying on confidential informants to obtain wiretap orders, it must demonstrate 
sufficient independent factual corroboration in the investigation. 

Most challenges to the admissibility of wiretap evidence are now based on Charter 
principles and, as in the case of search warrants, occur pre-trial. Further non-
Charter challenges to the admissibility of wiretap evidence could be based on the 
integrity of the wiretap tapes, accuracy of the transcriptions, continuity of the 
tapes and voice identification of the participants. The key issue would be whether 

Investigatory Powers and Confidentiality of Information �    73



Canadian Competition Law

Copyright © 2007 Osler, Hoskin & Harcourt LLP and Association of Corporate Counsel

there continues to be a basis upon which the authorizing judge could have granted 
the authorization. Even when the authorization is determined to be invalid, 
evidence of the conversations themselves may still be admitted in evidence as long 
as it does not bring the administration of justice into disrepute.

An application to intercept private communications must carefully guard against 
any potential violation of solicitor-client privilege. The affidavit in support of the 
application must fully disclose all circumstances to enable the receiving judge to 
stipulate terms and conditions to protect such privileged communications. 

C.	 Confidentiality of Information Obtained During an 
Investigation

Section 29 of the Competition Act governs the communication of information 
obtained by the Competition Bureau through either formal powers or voluntary 
production, as well as information submitted in accordance with the merger 
notification provisions. In general, such information is protected as confidential 
and is also exempt from disclosure under the federal Access to Information 
Act. Section 29 of the Competition Act also protects the identity of the person 
from whom the information was obtained. There are two exceptions to the 
Commissioner’s obligation to keep information confidential: he or she may 
provide information to another Canadian law enforcement agency; and he or she 
may share information for purposes of administering or enforcing the Competition 
Act, for example, in court or before the Competition Tribunal. 
In October 2005, the Bureau published its draft information bulletin 
Communication and Treatment of Information under the Competition Act (see 
the Resources section at the end of this document), which outlines the Bureau’s 
policies and practice in the area of confidentiality. The Bureau has taken the view 
that the term Canadian law enforcement agency is to be defined broadly to include 
“all agencies or persons mandated to enforce laws in Canada such as police forces 
and securities commissions.” In the Bureau’s view, it may share information when 
there is a potential violation of a statute enforced by another agency, when the 
information will enable another agency to help the Bureau in its inquiries, when 
the Bureau undertakes coordinated enforcement action and when the other agency 
has expressly asked for the information so it can carry out its duties. The Bureau 
takes a similarly expansive view of the phrase for the purposes of the administration 
or enforcement of this Act in section 29, indicating that it would enable the 
following:

communicating with customers, suppliers or competitors in order to obtain 
additional information to determine whether the Bureau’s assessment is 
accurate; 
obtaining enforcement assistance from foreign law enforcement authorities or 
coordinating such activities with those agencies; and 
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making applications for the use of formal investigative powers under sections 
15, 16 and 17 of the Competition Act and for Part VI Criminal Code wiretap 
authorizations.

With respect to foreign authorities, the Bureau observes in its draft bulletin that 
many bilateral and multilateral instruments are subject to specific confidentiality 
safeguards. This includes, for example, the Bureau’s 1995 agreement with the 
United States on applying laws relating to competition and deceptive marketing 
practices. Provisions of Article III of that agreement indicate that each competition 
authority will, to the extent compatible with domestic law, provide the other with 
any “significant information that comes to [its] attention about anti-competitive 
activities that may be relevant to, or may warrant enforcement activity by the 
other party’s competition authorities.” Article X requires each competition 
authority to maintain the confidentiality of information communicated in 
confidence and to “oppose to the fullest extent possible consistent with that 
party’s laws, any application by a third party for disclosure for such confidential 
information.” 

In criminal matters, formal requests for evidence gathering by investigative 
agencies outside Canada are governed under the provisions of the Mutual Legal 
Assistance in Criminal Matters Act. Similar provisions of the Competition Act apply 
to civil matters. As the draft bulletin points out, the transmission of information 
under formal treaty requests is conducted according to treaty provisions and the 
requirements of the legal assistance legislation itself.

In the context of the Competition Bureau’s immunity program (see chapter II), 
both the identity of and information about an immunity applicant is to be kept 
confidential, except when the person waives confidentiality or when disclosure is 
otherwise required by law (generally during criminal prosecutions) and in limited 
circumstances to prevent commission of serious offences.

With respect to private lawsuits (which are discussed in chapter IX), the 
Bureau’s position is that it will not voluntarily provide information to parties 
contemplating or initiating private actions and will further oppose subpoenas 
to produce documents, when complying with the subpoena would potentially 
impede an examination or inquiry or otherwise undermine the administration 
or enforcement of the Competition Act. However, the draft bulletin notes that 
the Bureau may comply with a subpoena after it has completed its investigation 
or inquiry, when the information provider has been apprised of the request. The 
Bureau decides on a case-by-case basis whether to invoke any available privileges 
or otherwise uphold confidentiality.

■
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Appendix 1.  Search and Seizure Checklist

If your premises are about to be searched by investigators, do the following:

1.	 Ask to see the search warrant. The warrant must be issued by a judge and 
must identify the premises and the types of documents to be searched. Unless 
the warrant states otherwise, searches may only be executed between 6 a.m. 
and 9 p.m.

2.	 When there is no warrant. Warrantless searches are rare and indicate a critical 
situation. Request time to contact legal counsel.

3.	 Contact key people. Contact legal counsel, officials at head/foreign offices, 
and any individuals named in the warrant.

4.	 Request time to review the warrant and to contact legal counsel. Although 
not required by law, the Competition Bureau’s search team will normally give 
you time to contact legal counsel and may delay the start of the search when 
legal counsel can get to the scene quickly.

5.	 Check that the persons conducting the search are identified in the warrant. 
Obtain the identity of the Bureau’s search team leader, who normally has 
the warrant. Ask that person to identify all those with him or her. Obtain 
business cards or other identification. Instruct an employee to obtain a copy 
of the sworn information supporting the warrant.

6.	 Read the warrant carefully. Determine the following: the premises covered, 
the documents or objects covered, the alleged offence(s) that are the subject 
of the warrant, the time frame for execution of the warrant, and any special 
terms or conditions set out in the warrant.

7.	 Instruct one person to deal with the search team leader and to be your 
spokesperson. If members of the search team break into groups, instruct one 
employee to accompany each group.

8.	 Co-operate with the Bureau’s officers. Instruct employees to be courteous 
and not to obstruct the officers. Inform employees that they must not 
destroy or hide any documents, even those that are normally subject to 
removal or destruction under your document retention program. The Bureau 
will frequently ask that the company issue a document freeze (which is 
recommended in any event). Be aware that any unauthorized destruction or 
alteration of documents may lead to charges of obstruction of justice. It is 
also unlawful to prevent the officers from searching the areas and documents 
identified in the warrant. However, if at any time during the search, 
investigators seek to examine privileged documents or otherwise exceed their 
authority as set out in the warrant, do not consent, express your objections 
and record them in writing.

9.	 Limit the search to the premises and documents/objects permitted by the 
warrant. To avoid business disruptions, set up an area away from the public 
that the officers can use to examine documents.

10.	 Do not answer any substantive questions. Instruct employees to avoid 
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unnecessary conversation with the officers. Refer all questions to counsel 
or, when counsel is unavailable, to the point person who is dealing with the 
Bureau’s search team leader.

11.	 Identify privileged documents and be over-inclusive. These documents 
include all communications between employees or other representatives 
of your business and either in-house or outside legal counsel. Documents 
that have been disclosed to a third party are not privileged, unless they were 
shared as part of a joint defence agreement. If there is any doubt, claim 
privilege. The officers are required to give you an opportunity to examine 
documents so that privilege may be claimed. Place privileged documents in 
sealed envelopes or boxes, and place a written description of the documents 
on the outside, noting that the documents are privileged. Note: This is not 
your last chance to assert claims of privilege over the seized documents; you 
will have further opportunities to claim privilege following the search.

12.	 Computer searches. Discuss the treatment of privileged documents on 
your system with the officers before the computer search begins. You 
must facilitate computer access when the system is password-protected. 
The officers can employ their own search software to capture deleted and 
other documents. Carefully examine the warrant to determine whether it 
authorizes the seizure of information from remote locations through your 
network. Such seizures may be subject to constitutional challenge. 

13.	 Keep copies of all documents seized. Ideally, obtain copies after the officers 
have assigned code numbers to the documents. When it is not possible to 
keep copies, keep an inventory of seized documents. The Bureau will provide 
an inventory of the documents seized either upon departure or later, in the 
case of a multi-day search.

14.	 Immediately after the search. Make detailed notes of the events, including 
conversations, procedures, any objections expressed and documents searched 
but not seized. Legal counsel should prepare these notes or at least review 
them in order that privilege can be claimed. Legal counsel should also 
interview employees individually as soon as possible after the search.

15.	 Consider possible remedies. These could include informal complaints to the 
investigators for return of “over-seizure” items, and formal court applications 
for return of materials, for privilege hearings, for quashing the warrant on 
Charter or other grounds (with consequential return of materials) and for 
potential court costs.
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IX.	 Private Competition Litigation
To understand the private competition litigation environment in Canada, it is 
necessary to appreciate that the statutory authority for bringing private causes 
of action for infringements of the criminal provisions of the Competition Act is 
relatively new. Private actions have recently increased in frequency with the advent 
of class action legislation across Canada. Relative to their U.S. counterparts, 
Canadian courts are becoming more amenable to certifying class action claims. 
Whether this emerging plaintiff-friendly approach to class certification in Canada 
will spill over into competition suits remains to be seen. 

Amendments to the Competition Act in 2002 allow private parties to bring 
complaints directly to the Competition Tribunal under certain of the Act’s 
reviewable practices provisions. While there has been only one fully litigated 
case to date, and the plaintiff was unsuccessful, other plaintiffs have reached 
settlements with firms as a result of such private actions.

A.	 Historical Development of Private Litigation in Canada

Despite the nearly contemporaneous enactment of antitrust legislation in Canada 
and the United States in the late nineteenth century, Canada has charted a 
markedly different course with respect to the private enforcement of its antitrust 
laws. At the time of its adoption in 1890, the Sherman Antitrust Act included 
a private right of action for treble damages. By contrast, Canada’s counterpart 
competition law statute contained no right to recover even compensatory (single) 
damages until 1976. In other words, prior to 1976, government authorities 
in Canada were almost entirely responsible for enforcing competition laws in 
Canada. Private parties could file complaints with the authorities, and they could 
rely on a breach of antitrust legislation to the extent that it would help ground a 
claim in common law, such as the tort of conspiracy; however, a violation of the 
statute was not in itself actionable. 

In the 1970s, the government introduced a number of reforms to the statute, 
including creating the statutory right of action now found in section 36 of 
the Competition Act. During the years that followed these amendments, there 
were relatively few private actions, and the plaintiffs that did pursue claims for 
violations of antitrust law enjoyed little success. Indeed, none of the private 
damage actions commenced between 1976 and 1993 resulted in judgments in 
favour of the plaintiffs.

Private enforcement has, however, acquired increased significance in Canada as a 
result of legal developments since the late 1980s. First, lingering doubts about the 
constitutionality of section 36 were resolved in 1989 in General Motors of Canada 
Ltd. v. City National Leasing Ltd. [1989] 1 S.C.R. 641. Subsequently, class actions 
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began to become widely available across Canada once Parliament (for the Federal 
Court) and the provinces began adopting class action legislation. Currently, 
Ontario, British Columbia, Saskatchewan, Newfoundland and Labrador, and 
Manitoba have such laws, while New Brunswick’s legislation has been passed but 
is not yet in force. Quebec has had class action legislation since 1978, but until the 
mid-1990s it was difficult to obtain certification under that legislation. Another 
development that has led to the increase in the number of class actions in Canada 
was a 2001 Supreme Court of Canada decision that held that provincial courts 
could permit the equivalent of class actions under their existing representative 
proceedings rules (see Western Canada Shopping Centres Inc. v. Dutton, [2001] 
2 S.C.R. 534). At the same time, Canadian courts began abandoning their 
reservations about contingency fees, particularly in the class action context. As 
a result of these changes, Canada is witnessing a gradual but steady increase in 
competition class action activity.

1.	 Private Actions for Damages

a.	 Claims Under the Competition Act
Section 36 of the Competition Act creates statutory civil liability for damages 
resulting from breaches of the criminal provisions of the Act and failures to 
comply with orders made by the Competition Tribunal or courts under the Act. 
When a plaintiff is able to establish liability under the Act, the plaintiff may 
recover an amount of damages that reflects the loss suffered plus an amount not 
greater than the full costs of the investigation of the matter and of proceedings 
under section 36. A plaintiff may only seek to recover compensatory damages; in 
contrast to what the federal law in the United States allows, treble damages are not 
recoverable for violations of the Competition Act.

Claims under the Competition Act may be brought in either federal or provincial 
court; however, they are typically heard in provincial superior court, in contrast 
to the practice in the United States. The reluctance in Canada to use the federal 
court system stems from the limited jurisdiction of the Federal Court of Canada. 
Unlike the jurisdiction of provincial superior courts, which is inherently broad, 
the jurisdiction of the Federal Court is defined by statute and is generally limited 
to claims that arise under federal law. As such, the Federal Court only has limited 
jurisdiction to hear common law claims that arise under provincial law, such 
as causes of action for the torts of conspiracy and interference with economic 
relations. Since plaintiffs commonly combine Competition Act-based claims with 
claims at common law, they typically pursue such claims in provincial superior 
court. 

Canadian courts have been willing to assume jurisdiction with respect to anti-
competitive acts that have occurred outside the country, such as conspiracies 
alleged to have been carried out abroad, when the anti-competitive conduct has 
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allegedly caused loss or damage for Canadians. To date, jurisdictional challenges 
have been largely unsuccessful because the courts have concluded that “any 
conspiracy entered into abroad that fixes prices or allocates markets in Canada 
so as to create losses through artificially higher prices in Canada” has a real and 
substantial connection with Canada and is actionable as a violation of the civil 
liability provisions of the Competition Act (see VitaPharm Canada Ltd. v. F. 
Hoffmann-La Roche Ltd. (2002), 20 C.P.C. (5th) 351 (Ont. Sup. Ct.) and British 
Columbia v. Imperial Tobacco Canada Ltd. (2006), 56 B.C.L.R. (4th) 263 (C.A.)).

(1)	 Civil Liability for Criminal Conduct
The first branch of section 36 only extends civil liability to violations of the 
criminal provisions of the Competition Act, such as conspiracy, bid rigging, price 
discrimination and predatory pricing, resale price maintenance, and specific 
offences related to misleading advertising and deceptive marketing schemes. There 
is no civil liability for reviewable practices, such as abuse of dominance, refusal 
to deal, exclusive dealing, tied selling and market restriction, in contrast to in the 
U.S., where, under section 4 of the Clayton Act, parties may be civilly liable for 
anything prohibited by the country’s antitrust laws.

(2)	 Civil Liability for Breach of an Order
Under the second branch of section 36, a plaintiff may recover loss suffered as the 
result of a breach of an order made by a court or by the Competition Tribunal 
under the Competition Act. Accordingly, although there is no private damages 
remedy for breach of the civil reviewable practices provisions, a private party may 
recover damages that flow from the breach of a Competition Tribunal order in a 
reviewable practices case, in addition to the breach of a court order in a criminal 
case.

(3)	 Loss as a Component of Liability
In order to establish liability under section 36, a plaintiff is required to 
demonstrate that it has suffered a loss. The requirement has played a crucial role in 
the development of antitrust class action jurisprudence in Canada.

(4)	 Limitation Periods
The limitation provisions for private actions under the Act are somewhat unusual. 
A party must begin an action within two years of the day on which the anti-
competitive conduct was engaged in or the day on which a criminal proceeding 
was finally disposed of. Significantly, when the Competition Bureau investigates 
a matter and the Attorney General of Canada initiates criminal proceedings, 
the limitation period is revived or extended. The statute refers to the “final 
disposition” of proceedings, which means that the criminal proceedings need 
not result in a conviction for the limitation period to be revived. This concept 
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of revival is worthy of note, since there is no limitation period for criminal 
proceedings under the cornerstone provision of the Act, the conspiracy section. 
The Competition Bureau has initiated proceedings under the conspiracy provision 
after the two-year civil limitation period, which has revived the plaintiffs’ civil 
claims as well. In addition, it has been argued that the limitation period runs not 
from the point when the illegal conduct occurs, but rather from the point when 
it became discoverable to a plaintiff, which in many cases may be the point at 
which the Competition Bureau makes public the fact that it is investigating or 
prosecuting a conspiracy.

(5)	 Evidentiary Matters 
A private party may begin an action under section 36 in the absence of a criminal 
conviction. A prior criminal conviction will, however, greatly assist in pursuing 
civil claims, since subsection 36(2) allows plaintiffs to use the record of proceeding 
from a criminal proceeding in which a conviction was obtained “in the absence 
of evidence to the contrary, [as] proof that the person against whom the action is 
brought engaged in the conduct” that breached the criminal provisions of the Act 
or an order under the Act.

The burden of proof for establishing civil liability under the Act is the balance 
of probabilities standard that ordinarily applies in civil cases (even though such 
civil liability is premised on a violation of one of the Act’s criminal provisions); 
however, the burden of proof is subject to an important qualification. Canadian 
courts have taken the approach that “[w]here there is an allegation of conduct that 
is morally blameworthy or could have a criminal or penal aspect and the allegation 
is made in civil litigation … a trial judge is justified in scrutinizing evidence with 
greater care” (Continental Insurance Co. v. Dalton Cartage Co., [1982] 1 S.C.R. 
164). Civil suits that depend on proving that a party contravened an underlying 
offence under the Act fall within this category. Consequently, in the absence 
of a conviction, private plaintiffs seeking to rely on section 36 of the Act must 
“offer substantial proof that the activity prohibited … has, indeed, taken place” 
(Janelle Pharmacy Limited v. Blue Cross Atlantic Canada (2003), 27 C.P.R. (4th) 19 
(N.S.S.C.)). 

(6)	 Remedies
A successful plaintiff in Canada is only entitled to compensatory damages—that 
is, damages for the loss suffered plus the plaintiff’s costs of investigation and 
proceeding. Plaintiffs that have asserted claims for other categories of damages, 
such as punitive and exemplary damages, have not been successful. 

Courts have been similarly reluctant to grant injunctive relief to plaintiffs under 
section 36 of the Act. In particular, the courts have expressed concern that 
doing so could result in the implementation of policy in a manner that would 
be inconsistent with the approach the Competition Bureau takes in this area. 
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However, courts have on occasion provided injunctive relief on an interlocutory 
basis through their inherent jurisdiction.

b.	 Common Law Claims
Plaintiffs often pursue claims under the Competition Act in conjunction with 
various common law-based causes of action, such as claims of conspiracy, 
interference with economic relations and injurious falsehood. (In Quebec, 
plaintiffs assert equivalent claims under the Civil Code of Quebec, since the legal 
system in Quebec is a civil law system.) The key features of these common law 
claims are as follows:

Conspiracy: The tort of conspiracy may be based upon either lawful or 
unlawful acts. In general terms, a plaintiff may establish liability whether or 
not the conduct complained of is lawful, when the predominant purpose of 
the defendants’ conduct is to injure the plaintiff. However, the tort will also 
be made out when the conduct complained of is unlawful and the defendants 
should have known that injury to the plaintiff was likely to and did result. In 
the latter case, it is not necessary for the defendants’ predominant purpose 
to have been to injure the plaintiff. As with conspiracy claims under section 
36 of the Competition Act, the plaintiff must suffer actual damages from the 
conspiracy in order to recover damages from the defendants. Notably, courts 
have found that there is a greater onus on the party alleging a common law 
conspiracy than for the party seeking damages under section 36.
Interference with economic relations: A defendant commits the tort of 
interference with economic relations when it deliberately damages a plaintiff’s 
business through unlawful means. As with claims of conspiracy, the existence 
of a loss is an essential element of the claim. Courts have observed that “[t]he 
essence of the tort is deliberate interference with the plaintiff’s interests by 
unlawful means and the intention to injure must be a contributing cause of 
the plaintiff’s loss” (Belsat Video Marketing Inc. v. Astral Communications Inc. 
(1998), 81 C.P.R. (3d) 1 (Ont. Gen. Div.)). 
Injurious falsehood: To make out the tort of injurious falsehood, a plaintiff 
must establish that a defendant made false statements with the intent of causing 
injury to the plaintiff without lawful justification. As with the other common 
law torts, a plaintiff is only entitled to recovery when he or she suffered an 
actual economic loss due to the false statements.

2.	 Class Actions 

a.	 Overview of Competition Class Actions in Canada
With the widespread availability of class proceedings and the increased availability 
of contingency fees, there has been a discernible increase in antitrust class action 
activity in Canada in recent years. In contrast to the multi-district litigation 
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system in the United States, there is no ability to consolidate parallel class action 
proceedings before a single court in Canada. As a result, it is not uncommon for 
defendants who are alleged to have participated in a domestic conspiracy or an 
international conspiracy that resulted in price fixing in Canada to face multiple 
proceedings in several provinces, usually Ontario, Quebec and British Columbia.

Canada has witnessed a variety of contested and uncontested certification 
motions, and the country’s courts have begun to develop their own distinctive 
antitrust class action jurisprudence. Canadian courts have generally adopted a 
more liberal approach to the certification of class actions than have U.S. courts, 
which are required to apply Federal Rule 23. Broadly speaking, the approach to 
certification of class actions in Canada is more purposive, being focused on how 
well the proposed actions accord with the three underlying purposes of class action 
legislation, namely the following: judicial economy, access to justice and behaviour 
modification. In the antitrust context, the more liberal approach to certification 
is, however, balanced by judicial recognition of the evidentiary difficulties created 
by the “passing on” of loss in antitrust claims. Most significantly, Canadian courts 
have so far declined to adopt the approach of the U.S. Supreme Court in Illinois 
Brick and Hanover Shoe, which precludes defendants from asserting a “passing 
on” defence and bars indirect purchasers from pursuing claims under U.S. federal 
antitrust law (Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977); Hanover Shoe v. 
United Mach. Corp., 392 U.S. 481 (1968)). However, in a recent decision, the 
Supreme Court of Canada rejected the “passing on” defence in other areas of 
law and endorsed a dissenting opinion from another case that spoke approvingly 
of Hanover Shoe (Kingstreet Investments Ltd. v. New Brunswick (Department of 
Finance), [2007] S.C.J. No. 1). It remains to be seen whether Canadian courts will 
adopt this decision in the competition law field. Until then, defendants may raise 
“passing on” issues as a defence to certification and a defence on the merits. There 
have been a number of class actions brought in Canada that have included indirect 
purchaser claims (see section 2f, below).

b.	 Certification of Class Actions in Canada
The requirements for the certification of class actions in the common law 
provinces are broadly similar. In Ontario, for example, the following elements are 
necessary for an action to be certified as a class action: 

The pleadings must disclose a cause of action.
There must be a class of two or more identifiable persons.
The action must raise common issues.
The representative plaintiff must fairly and adequately represent the class, 
present a plan for the litigation and not have any conflicts with class members 
on common issues.

The test in Quebec is similar but sets a much lower threshold for the certification 
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(called “authorization” in that province) of a class action: 

The claims of the proposed class members must raise identical, similar or related 
questions of law or fact.
The facts alleged must justify the conclusions sought.
The proposed class must be such that an action by express mandate or joinder 
would be difficult or impractical.
The representative must adequately represent the class.

These certification tests are considerably less onerous than the certification test 
under U.S. Federal Rule 23. In particular, there is no requirement in Ontario that 
the plaintiff demonstrate predominance and superiority, as under Rule 23(b)(3). 
Ontario has adopted the requirement that a class action must be the preferable 
procedure. When interpreting this concept, the Ontario courts have applied a 
“practical cost-benefit approach” that considers whether the class proceeding is a 
fair, efficient and manageable method of advancing the claim and whether a class 
proceeding would be preferable to other procedures, such as joinder, test cases and 
consolidation.

When analyzing and assessing the proposed common issues and the preferable 
procedure, courts in Ontario generally examine whether the proposed common 
issues constitute necessary and substantial ingredients of each class member’s 
claim. To establish the requisite degree of commonality, a plaintiff must normally 
show that, in the context of the entire claim, the resolution of the common issues 
will significantly advance the action. The Ontario Court of Appeal has recently 
held that an issue can constitute a substantial ingredient of the claim even when 
it makes up a very limited aspect of the determination of liability and even when 
many individual issues remain to be decided after the resolution of the common 
issues (Cloud v. Canada (Attorney General) (2004), 73 O.R. (3d) 401 (C.A.)). 
This has been recognized as a “somewhat more liberal approach” than that which 
had been taken in earlier case law (Pearson v. Inco Ltd. (2005), 78 O.R. (3d) 641 
(C.A.)).

Class actions are easier to certify in Quebec than in Ontario and the other 
common law provinces. Unlike Ontario and other North American jurisdictions, 
a class action in Quebec need not be the preferable procedure in order for 
certification to be granted. In addition, there is no requirement that the common 
issues of fact and of law be predominant. Rather, the only requirement is that 
they be important and not simply ancillary. In 2003, the Quebec legislature 
introduced a series of procedural amendments in response to criticism that class 
actions were becoming too difficult to certify and advance in the province. As 
a result of these amendments, plaintiffs are not required to file evidence at a 
motion for certification, and the allegations made in the certification motion are 
deemed to be true for the purposes of the motion. In addition, defendants are 
no longer permitted to file evidence or a written contestation on a certification 
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motion before the motion or as of right at the motion. Similarly, defendants 
may only bring preliminary motions in extremely limited circumstances and are 
not permitted to appeal actions that have been certified, except based on new 
evidence. Plaintiffs may appeal decisions in which certification is denied. As a 
result, Quebec offers a very attractive regime for plaintiffs seeking to bring class 
actions. Observers have expressed concern that plaintiffs may now be engaging in 
forum shopping, in favour of the Quebec courts.

c.	 Pre-Certification Issues and Motions
In Quebec, class actions are commenced before a claim is issued by filing a motion 
for certification of the action. Outside Quebec, class actions are commenced by 
issuing the claim. One of the first issues to confront common law defence counsel 
is whether to file a defence on the merits before the motion for certification is 
heard. The practice has often been to refrain from doing so at this early stage, 
because plaintiffs frequently narrow and refine their claims later, in response to 
preliminary motions being heard and specific issues being certified. Moreover, 
courts have emphasized that “in the preponderance of cases, the statement of 
defence will not be required for a determination of the certification motion” 
(Mangan v. Inco Ltd. (1996), 30 O.R. (3d) 90 (Gen. Div.)). 

In the common law provinces, discovery ordinarily occurs after the motion 
for certification has been concluded. Canadian courts have, however, declined 
to enjoin antitrust plaintiffs in Canada from seeking to obtain and adduce 
prior to certification evidence that was produced by defendants in related U.S. 
proceedings. A recent example of this is the VitaPharm case.

Outside Quebec, class action litigants, including defendants, may bring a variety 
of motions before, after and at the same time as the motion for certification. 
These include motions to strike portions of the claim for not disclosing a cause of 
action and motions for summary judgment. Initially, following the introduction 
of class proceeding legislation, preliminary motions were routinely brought before 
the certification motion was heard on the theory that the resolution of these 
preliminary matters would simplify the issues at the certification motion hearing.

There has, however, been a retrenchment from this initial approach. In 2004, the 
Supreme Court of Canada drew attention to concerns that class action litigation 
was becoming a process of “litigation by installments” and that such an approach 
was resulting in increasingly expensive class actions. The Supreme Court indicated 
that litigation by installments should be avoided and cautioned that courts should 
be wary of making rulings that could lead to this result (Garland v. Consumers’ 
Gas Co., [2004] 1 S.C.R. 629). Canadian courts have since begun to make the 
certification motion the first procedural matter to be heard and determined. 
Courts nevertheless remain prepared to consider preliminary motions before a 
certification motion, when such scheduling makes the litigation more efficient by 
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reducing or eliminating expenditures of resources and time.

d.	 Common and Individual Issues Trials
Once certified, class actions proceed in a manner similar to other actions, with 
discovery of the parties and any remaining motions being heard before trial, but 
with some important differences. 

The most significant difference is the potential bifurcation of the action into 
common and individual issues trials. The common issues trial considers the issues 
that were certified as common at the certification hearing. The judgment on the 
common issues will specify the common issues, and identify the class members 
and their claims, and the defences raised to these claims, as well as the relief 
granted. Individual issues trials occur after the common issues trial and address 
issues that require individual determinations. Individual issues trials may take the 
form of subsequent hearings, and the court may also appoint a person to conduct 
references under a given set of rules and report back to the court or direct that 
the issues be determined in another manner. Canadian class action legislation also 
includes an aggregate damages provision that allows the court to determine the 
aggregate liability of a defendant to class members. However, plaintiffs may not 
use the aggregate damage provision to overcome certification obstacles, since it 
only becomes relevant after certification.

e.	 Settlement of Class Actions and the Uncontested Certification Motion
The presumption of wrongdoing in a civil action flowing from a criminal 
conviction provides defendants with a strong incentive to settle and has had a 
significant impact on antitrust class actions in Canada. Indeed, in a number of 
instances, such as VitaPharm, in which the defendants had previously pled guilty 
to a criminal offence, defendants have consented to certification for the purpose of 
implementing a class action settlement that provides significant compensation to 
class members.5

The settlement of a class action in Canada generally proceeds in two stages: a 
motion for certification and a motion for settlement approval. More specifically, 
Canadian legislation generally requires court approval for a settlement of a class 
proceeding. As a result, parties usually seek certification prior to settlement to 
ensure that the settlement binds all class members.

The U.S. Supreme Court has indicated that a settlement between the 
representative plaintiff and the defendants does not supersede or modify the 
requirements for certifying a class action (Amchem Products, Inc. v. Windsor, 521 
U.S. 591 (1997)). Canada has, however, taken a different approach, with courts 
being more amenable to certifying class actions for the purposes of implementing 
a settlement. Canadian courts have, for example, found that a settlement may 
affect the analysis of commonality and preferable procedure. In one conspiracy 
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case (Bona Foods), the Ontario Superior Court noted that “an issue which lacks 
commonality in contested proceedings may [nonetheless] be a common issue 
when certification is requested in a settlement context.”

To approve a settlement, the court must find that it is fair, reasonable and in 
the best interest of the class members. Canadian courts apply a strong initial 
presumption of fairness when arm’s length parties negotiate a class action 
settlement. Generally, Canadian courts will only reject a settlement when it does 
not fall within a range of reasonable outcomes that the parties could agree upon. 
As in the United States, courts in Canada consider the following factors when 
assessing the reasonableness of a settlement: 

the likelihood of recovery (or likelihood of success);
the amount and nature of discovery evidence;
settlement terms and conditions;
recommendations of experienced counsel;
future expense and duration of litigation; 
the recommendation of neutral parties;
the number and nature of objections; and 
the presence of good faith and the absence of collusion.

f.	 Contested Certification Motions and Evidentiary Issues
Notwithstanding the generally more liberal approach to the certification of 
class actions in Canada, antitrust plaintiffs have so far encountered considerable 
difficulties in certifying actions in the absence of prior criminal convictions. To 
date, there have only been two cases in which plaintiffs sought certification of 
an antitrust class action on a contested basis, and the courts denied certification 
in both instances. These two cases are Price v. Panasonic Canada Inc. (2002), 22 
C.P.C. (5th) 382 (Ont. Sup. Ct.) and Chadha v. Bayer Inc. (2003) 223 D.L.R. 
(4th) 158 (Ont. C.A.), additional reasons at (2003) 170 O.A.C. 127 (C.A.), 
and they illustrate the difficulties inherent in certifying antitrust class actions in 
Canada.

In Price, the plaintiff claimed damages for price fixing, price maintenance, 
conspiracy under the Act, its predecessor and at common law, and sought to 
certify an action on behalf of consumers who had purchased electronics at 
retail stores between 1980 and 1999. The proposed class covered approximately 
20 million retail purchasers. The court agreed that there were common issues 
regarding whether Panasonic breached the statute and committed the torts alleged. 
However, the court concluded that the presence of these common issues was not 
sufficient to grant certification. More specifically, the court noted that the plaintiff, 
as part of its onus to establish liability, was also required to demonstrate that class 
members suffered a loss as a result of the anti-competitive conduct. The court 
noted that there were many variables that affected the price of the goods purchased 
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and that each of these variables would have to be considered on a case-by-case 
basis to determine whether an individual plaintiff had suffered a loss as a result 
of the anti-competitive conduct. Given the need to consider so many variables to 
establish liability of the defendant to a class member, the court refused to grant 
certification, noting that such an action would be a “monster of complexity” and 
would not be the preferable procedure for resolving the class members’ claims.

The Ontario Court of Appeal’s decision in Chadha similarly illustrates the 
significance of the plaintiffs’ onus to prove loss as an essential component of 
liability under section 36. In this case, the plaintiffs alleged that the defendants 
had conspired to increase the price of iron oxide, a chemical pigment used in the 
production of bricks and paving stones. The plaintiff sought to bring the action on 
behalf of indirect purchasers—that is, homeowners and other end users who had 
bought bricks and paving stones.

Again, the court refused to certify the action, declining to adopt an equivalent 
rule to Illinois Brick that would limit antitrust claims to direct purchasers. The 
court instead emphasized that plaintiffs must establish a minimum evidentiary 
basis for a certification order and must show some basis in fact for each of the 
certification requirements, other than the requirement that the pleadings disclose a 
cause of action. The court found the plaintiffs’ certification proposal was deficient 
because it did not address “what method could be used at trial to prove that all 
end-purchasers … overpaid for the buildings as a result.” The plaintiffs and their 
expert simply assumed that the entire cost increase had been passed on to the 
end purchaser. The court found this approach to be circular, since it assumed the 
central issue of the motion, which was whether loss was provable on a class-wide 
basis.

The Court of Appeal offered guidance on the evidence that would be required to 
certify an antitrust action and established a significant evidentiary standard for 
antitrust plaintiffs to meet. The court suggested that, as a general rule, a plaintiff 
is required to present evidence that establishes the existence of a class-wide loss 
(i.e. evidence that everyone in the class suffered some form of loss even when 
the amount varied across the class). In particular, the Ontario Court of Appeal 
cited with approval the approach of the U.S. Court of Appeals in In re Linerboard 
Antitrust Litigation, 305 F.3d 145 (3d Cir. 2002). In particular, the Court of 
Appeal took note of “the extensive empirical investigations that have been 
undertaken by the plaintiffs’ experts” in Linerboard and the “expert’s testimony … 
that advanced economic models could be prepared to establish class-wide impact.” 
As in Price, the court found that unless loss could be established on a class-wide 
basis (even when the amount of that loss varied by person), a class action would 
not be the preferable procedure for resolving the plaintiffs’ claims and would be 
eclipsed by the need to subsequently resolve a myriad of individual issues relating 
to the defendants’ liability to individual class members.
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The response by plaintiffs to Chadha so far has been to broaden their class 
definition to include all purchasers in the distribution chain, including direct and 
indirect purchasers. Although this approach has been adopted in cases that have 
resulted in significant settlements, such as VitaPharm, it has not yet been tested in 
a contested certification motion. The approach raises numerous issues, including 
whether particular certification proposals have the requisite evidentiary foundation 
to establish a class-wide loss and whether class members would have conflicts 
on the common issues (as a result of various categories of class members having 
interests in establishing that losses were sustained at their level of the distribution 
chain and not others). Issues such as these will likely figure prominently as the 
jurisprudence in Canada develops.

B.	 Private Applications to the Competition Tribunal

1.	 Private Actions Related to Reviewable Practices

Until 2002, the Commissioner of Competition was the only person with standing 
at the Competition Tribunal to enforce the reviewable practices set out in part 
VIII of the Competition Act. However, with legislative amendments in 2002, 
Parliament broadened access to the Tribunal. Section 103.1 of the Act now allows 
private parties (with leave) to bring disputes to the Tribunal about four reviewable 
practices: refusal to deal, tied selling, market restriction and exclusive dealing. 
Remedies are limited to behavioural and injunctive remedies, such as cease and 
desist orders, and damages are not available for violation of these reviewable 
practices provisions. Other reviewable practices, such as abuse of dominance and 
mergers, remain within the exclusive jurisdiction of the Commissioner. Private 
applications concerning reviewable practices have a limitation period and must be 
made no more than one year after the practice that is the subject of the application 
has ceased.

In 2005, the Competition Bureau issued its draft information bulletin, Private 
Access to the Competition Tribunal (see the Resources section at the end of this 
document), on the topic of private applications.

2.	 Leave Requirement

The application for leave is the first step in the process of seeking relief concerning 
reviewable practices. The applicant must file its application and supporting 
affidavit with the Commissioner and the responding party whom the applicant 
seeks to bind. The supporting affidavit must contain the facts relevant to the 
reviewable practice. The Commissioner must then advise the Tribunal within 48 
hours of whether the application is or has been the subject of an inquiry by the 
Commissioner. When the complaint is the subject of an existing or prior inquiry, 
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leave will be denied; otherwise, the application will proceed.

The test for granting leave requires the leave application to be “supported by 
sufficient credible evidence to give rise to a bona fide belief [by the Tribunal] that 
the applicant may have been directly and substantially affected in the applicant’s 
business by a reviewable practice, and that the practice could be subject to an 
order” of the Tribunal (Symbol Technologies Canada ULC v. Barcode Systems Inc., 
[2005] 2 F.C.R. 254 (C.A.) citing National Capital News Canada v. Canada 
(Speaker of the House of Commons) (2002), 23 C.P.R. (4th) 77 (Comp. Trib.)). 
Although the threshold for obtaining leave is low, the applicant must provide 
evidence with respect to all of the elements of the reviewable practice. The 
Tribunal will then consider each of these elements individually and whether there 
is reason to believe that an alleged practice could be the subject of an order. 

3.	 Current Private Enforcement Record

To date, there have been 14 applications for leave to commence a private 
application before the Tribunal, half of which have been granted. The first fully 
litigated private application was the B-Filer case, decided in December 2006. In 
this case, B-Filer was not successful in its refusal to deal claim against the Bank of 
Nova Scotia. (For more on this case, see chapter VI.)

Section 103.3 of the Act allows the Tribunal to make an interim order to prevent 
the allegedly anti-competitive practice from continuing, pending the Tribunal’s 
final decision on the matter. The Tribunal grants an interim order ex parte, 
meaning that the target of the order is not given notice of the application and 
therefore may not appear before the court to contest the order. The Tribunal 
issues such orders when it is satisfied that injury to competition is likely to occur 
that the Tribunal could not adequately remedy, that a competitor is likely to be 
eliminated or to suffer significant loss of market share or revenue, or that other 
harm is likely that the Tribunal could not adequately remedy at a later date. The 
Tribunal initially makes interim orders for 10 days but may extend them twice, for 
35 days each time. Once the Commissioner files an application with the Tribunal 
to challenge the reviewable practice, the Tribunal may decide whether to issue a 
longer term interim order that would be in effect until the Tribunal proceeding 
is complete. To date, interim orders appear to have been relatively effective in 
resolving complaints, with several parties having settled and reached consent 
agreements after the Tribunal issued interim orders.

4.	 Intervention by the Commissioner of Competition

The Commissioner may participate in a private application concerning a 
reviewable practice either at the leave stage (by making written submissions) or as 
an intervener. The Commissioner does not generally provide written submissions 
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at the leave stage unless he or she believes that the case has significance beyond 
the immediate parties or that the application would result in particularly 
important jurisprudence. Similarly, the Commissioner does not intervene in a 
private application except in exceptional circumstances, such as when the issues 
in dispute have an impact on competition beyond the immediate parties, or have 
a significant impact on consumers, the business community or the Canadian 
economy, or when the Commissioner is of the view that valuable jurisprudence 
could result.

Private Competition Litigation �    91



Canadian Competition Law

Copyright © 2007 Osler, Hoskin & Harcourt LLP and Association of Corporate Counsel

X.	 Additional 
Resources

A.	 Legislation

Federal

Justice Laws Web Site (http://laws.justice.gc.ca/en)

This site contains the texts of the consolidated Acts and 
Regulations of Canada, as well as helpful research resources 
and links to other related websites. Federal and provincial 
legislation that is particularly relevant to competition law is 
listed below.

Access to Information Act, R.S.C. 1985, c. A-1 

Canadian Charter of Rights and Freedoms, Part I of the Con-
stitution Act, 1982, being Schedule B to the Canada Act 1982 
(U.K.), 1982, c. 11

Competition Act, R.S.C. 1985, c. C-34 (The text of the Com-
petition Act also appears at www.competitionbureau.gc.ca/
internet/index.cfm?itemID=1140&lg=e and includes links 
to Competition Bureau publications on each main topic.)

Copyright Act, R.S.C. 1985, c. C-42 

Criminal Code, R.S.C. 1985, c. C-46 

Extradition Act, S.C. 1999, c. 18 

Industrial Design Act, R.S.C. 1985, c. I-9 

Integrated Circuit Topography Act, S.C. 1990, c. 37 

Mutual Legal Assistance in Criminal Matters Act, R.S.C. 1985, 
c. 30 (4th Supp.) 

Patent Act, R.S.C. 1985, c. P-4 

Trade-marks Act, R.S.C. 1985, c. T-13 

Provincial

Civil Code of Quebec, S.Q. 1991, c. 64

Quebec Code of Civil Procedure, R.S.Q. c. C-25

B.	 Competition Bureau 
Publications

The Competition Bureau’s website may be found at www.
competitionbureau.gc.ca. In addition to the publications 
listed below, counsel will likely find the material in the Law 
and Litigation and News and Resources sections helpful.

Information Bulletins

Abuse of Dominance Provisions as Applied to the Canadian 
Grocery Sector (2002)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1643&lg=e

http://strategis.ic.gc.ca/pics/ct/ct02465e.pdf

Abuse of Dominance Provisions as Applied to the Telecommuni-
cations Industry (Draft) (2006)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=2180&lg=e

www.competitionbureau.gc.ca/PDFs/TAB_E.pdf

Article 74.06 of the Competition Act—Promotional Contests 
(1999)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1279&lg=e

Communication and Treatment of Information under the Com-
petition Act (Draft) (2005)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1937&lg=e

www.competitionbureau.gc.ca/PDFs/2005-08-30bulle-
tin_confidentiality_e.pdf

Immunity Program Under the Competition Act (2000) 
www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1389&lg=e

www.competitionbureau.gc.ca/PDFs/immunitye.pdf

Interception of Private Communications and the Competition 
Act (1999)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1220&lg=e
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www.competitionbureau.gc.ca/PDFs/private.pdf

Merger Remedies in Canada (2006)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=2170&lg=e

www.competitionbureau.gc.ca/PDFs/Mergers_Remedies_
PDF_EN1.pdf

Misleading Representations and Deceptive Marketing Practices: 
Choice of Criminal or Civil Track under the Competition Act 
(1999)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1223&lg=e

www.competitionbureau.gc.ca/PDFs/ct01181e.pdf

Private Access to the Competition Tribunal (2005)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1392&lg=e

www.competitionbureau.gc.ca/PDFs/English%20Info%20b
ulletin%20Private%20Access%20-%20April%2027.pdf

Section 11 of the Competition Act (2005)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1995&lg=e

www.competitionbureau.gc.ca/PDFs/infobulletin-section11-
cae.pdf

Sections 15 and 16 of the Competition Act (Draft) (2007)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=2299&lg=e

www.competitionbureau.gc.ca/pdfs/ss-15-16-info-bulletin-
post-smc-april%205-en.pdf

Telemarketing: Section 52.1 of the Competition Act (1999)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1225&lg=e

www.competitionbureau.gc.ca/PDFs/telemarketing.pdf

Guidelines

Enforcement Guidelines for Illegal Trade Practices: Unreason-
ably Low Pricing Policies 

(Draft) (2002)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1729&lg=e

http://strategis.ic.gc.ca/pics/ct/ct02339e5.pdf 

Enforcement Guidelines on the Abuse of Dominance in the 
Airline Industry (Draft) 2001

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1239&lg=e

http://strategis.ic.gc.ca/pics/ct/airline.pdf

Enforcement Guidelines on the Abuse of Dominance Provisions 
(2001)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1251&lg=e

http://strategis.ic.gc.ca/SSI/ct/aod.pdf

Intellectual Property Enforcement Guidelines (2000)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1286&lg=e

http://strategis.ic.gc.ca/SSI/ct/ipege.pdf

Merger Enforcement Guidelines (September 2004)

www.competitionbureau.gc.ca/internet/index.
cfm?itemid=1245&lg=e

www.competitionbureau.gc.ca/PDFs/2004%20MEGs.Final.
pdf

Predatory Pricing Enforcement Guidelines (1992)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1746&lg=e

Price Discrimination Enforcement Guidelines (1993)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1810&lg=e

Other

Fee and Service Standards Handbook (2003)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1337&lg=e
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www.competitionbureau.gc.ca/PDFs/ct02530engl_a.pdf

Options for Amending the Competition Act: Fostering a Com-
petitive Marketplace 

(Discussion Paper) (2003)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1711&lg=e

http://strategis.ic.gc.ca/SSI/ct/ct02584e.pdf

Treatment of Efficiencies in the Competition Act (Consultation 
Paper) (2004)

www.competitionbureau.gc.ca/internet/index.
cfm?itemID=1602&lg=e

www.competitionbureau.gc.ca/PDFs/Efficiencies2004_e.pdf

C.	 Other Publications

Canadian Competition Record, Fraser & Beatty Legal Publica-
tions: Ottawa.

“Contrasting Canadian and U.S. Plea Practices in Antitrust 
Cases,” by Graham Reynolds, in The Antitrust Source, March 
2006.

www.abanet.org/antitrust/at-source/06/03/Mar06-
Reynolds3=23f.pdf

Mergers and the Competition Act, by Paul S. Crampton, Car-
swell: Toronto, 1990.
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XI.	 About Osler
At Osler, Hoskin & Harcourt LLP, we consider the practice of law to be, first and foremost, about 
our clients. We are unwavering in our commitment to exceptional client service. We are recognized 
for the breadth and depth of our legal expertise and experience, and we apply that expertise and 
experience to help our clients succeed. We do this by understanding our clients’ objectives, by 
developing a strong grasp of their business and their industry, and by building trusted relationships 
with their people. 

With 450-plus lawyers in Toronto, Montréal, Calgary, Ottawa and New York, we provide 
integrated legal services, with specialists in virtually every area of business law. Osler advises many 
of Canada’s corporate leaders as well as U.S. and international clients with interests in Canada. Our 
breadth of legal expertise allows us to provide the kind of seamless, integrated service our clients 
require. 

Our strengths have been recognized by independent authorities in Canada and abroad. Year after 
year, Osler appears at or very near the top in all of the national and international surveys of clients 
and peers that rank law firms in Canada and other jurisdictions.

Competition/Antitrust Law Group

Our competition/antitrust practice is often called upon to advise clients on the competition law 
implications of innovative business strategies, to identify and avoid problems before they develop—
and thereby manage and minimize antitrust risks more effectively. Our clients turn to us for our 
judgment and experience on transactional, distribution and pricing matters and in dealing with 
new and emerging competition law issues.

In the past few years, we have acted in more of the largest international transactions involving 
Canadian corporations than any other law firm. We regularly advise leading domestic and 
international companies in a wide variety of industries, as well as leading international law firms 
and other advisors on strategic and novel competition law issues.

Our extensive litigation experience includes the defence of both criminal and civil investigations, 
and private class actions before all levels of courts and tribunals. Our partners include a former 
Senior General Counsel from the Department of Justice, who led many of the government’s 
major cartel prosecutions and has extensive experience in the investigation and prosecution of 
international criminal cartel cases. Our litigation lawyers combine extensive antitrust knowledge 
and insight with litigation expertise, whether representing corporations or individuals as witnesses, 
plaintiffs or defendants.

Chambers Global: The World’s Leading Lawyers for Business 2006 observes that the group has 
“outstanding lawyers working on sophisticated matters” and recognizes that “on cross-border 
matters, clients found its co-ordination of expertise and logistics remarkable.” Chambers and the 
2006 edition of The Best Lawyers in Canada rank several of our lawyers as leading practitioners in 
the field.
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Endnotes
1 The effects test used in such American cases as Hartford 
Fire Insurance Co. v. California, 509 U.S. 764 (1993) has 
never been endorsed as a root of criminal antitrust jurisdic-
tion in Canada; however, Canadian civil jurisdiction may be 
founded on an effects test: see VitaPharm Canada Ltd. v. F. 
Hoffmann-La Roche Ltd. (2002), 20 C.P.C. (5th) 351 (Ont. 
Sup. Ct.).

2 This case involved both a main appeal and a cross appeal. 
The full case citation is Canada (Commissioner of Competi-
tion) v. Canada Pipe Co. (2005), 40 C.P.R. (4th) 453 (Comp. 
Trib.), appeal by Commissioner of Competition allowed 
and returned to Tribunal for rehearing, (2006), 268 D.L.R. 
(4th) 193 (F.C.A.), and cross-appeal dismissed, (2006), 268 
D.L.R. (4th) 238 (F.C.A.). Canada Pipe is currently seeking 
leave to appeal the Federal Court of Appeal decision to the 
Supreme Court of Canada.

3 In Canada Pipe, the Federal Court of Appeal used a 
“but for” test that required a comparison of the degree of 
competition that would have prevailed in the absence of the 
impugned conduct with the degree of competition that ex-
isted with the conduct. In describing this test, the court used 
language that could allow for a substantial prevention or 
lessening of competition to be found even when there was no 
adverse impact on the usual price and non-price (e.g. quality, 
service, innovation) proxies for the intensity of competition. 
This is a somewhat more open-ended approach than the 
Tribunal had taken previously.

4 This case involved both a main appeal and a cross appeal. 
The full case citation is Canada (Commissioner of Competi-
tion) v. Canada Pipe Co. (2005), 40 C.P.R. (4th) 453 (Comp. 
Trib.), appeal by Commissioner of Competition allowed 
and returned to Tribunal for rehearing, (2006), 268 D.L.R. 
(4th) 193 (F.C.A.), and cross-appeal dismissed, (2006), 268 
D.L.R. (4th) 238 (F.C.A.). Canada Pipe is currently seek-
ing leave to appeal the Federal Court of Appeal decision to 
the Supreme Court of Canada. See also Canada (Director 
of Investigation and Research) v. NutraSweet Co. (1990), 32 
C.P.R. (3d) 1 (Comp. Trib.), which concluded that financial 
incentives and exclusivity clauses in agreements induced 
exclusive dealing, but only when it had exclusionary effects 
in the market.

5 See also Fluet c. Bayer Inc., [2005] J.Q. no 9341 (C.S.); 
Bona Foods Ltd. v. Ajinmoto USA Inc. (2004), 2 C.P.C. (6th) 
15 (Ont. S.C.J.); Chopik v. Mitsubishi Paper Mills Ltd. (2003), 
29 C.P.C. (5th) 277 (Ont. S.C.J.); Mura v. Archer Daniels 
Midland Co., [2003] B.C.J. No. 1086 (S.C.); Alfresh Bever-
ages Canada Corp. v. Hoescht AG (2002), 16 C.P.C. (5th) 301 

(Ont. S.C.J.); and Alfresh Beverages Canada Corp. v. Archer 
Daniels Midland Co., [2001] O.J. No. 6028 (S.C.J.).


