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Similarly, where the top layers of the corporation's management or the shareholders of a 
closely-held corporation were engaged in or aware of the wrongdoing and the conduct at issue 
was accepted as a way of doing business for an extended period, debarment may be deemed not 
collateral, but a direct and entirely appropriate consequence of the corporation's wrongdoing. 

The appropriateness of considering such collateral consequences and the weight to be 
given them may depend on the special policy concerns discussed in section III, supra. 

XI. Charging a Corporation: Non-Criminal Alternatives 

A. General Principle: Non-criminal alternatives to prosecution often exist and prosecutors 
may consider whether such sanctions would adequately deter, punish, and rehabilitate a 
corporation that has engaged in wrongful conduct. In evaluating the adequacy of non-criminal 
alternatives to prosecution, e.g., civil or regulatory enforcement actions, the prosecutor may 
consider all relevant factors, including: 

1. the sanctions available under the alternative means of disposition: 

2. the likelihood that an effective sanction will be imposed; and 

3. the effect of non-criminal disposition on federal law enforcement interests. 

B. Comment: The primary goals of criminal law are deterrence, punishment, and 
rehabilitation. Non-criminal sanctions may not be an appropriate response to an egregious 
violation, a pattern of wrongdoing, or a history of non-criminal sanctions without proper 
remediation. In other cases, however, these goals may be satisfied without the necessity of 
instituting criminal proceedings. In determining whether federal criminal charges are 
appropriate, the prosecutor should consider the same factors (modified appropriately for the 
regulatory context) considered when determining whether to leave prosecution of a natural 
person to another jurisdiction or to seek non-criminal alternatives to prosecution. These factors 
include: the strength of the regulatory authority's interest; the regulatory authority's ability and 
willingness to take effective enforcement action; the probable sanction if the regulatory 
authority's enforcement action is upheld; and the effect of a non-criminal disposition on federal 
law enforcement interests. See USAM §§ 9-27.240, 9-27.250. 

XII. Charging a Corporation: Selecting Charges 

A. General Principle: Once a prosecutor has decided to charge a corporation, the 
prosecutor should charge, or should recommend that the grand jury charge, the most serious 
offense that is consistent with the nature of the defendant's conduct and that is likely to result in a 
sustainable conviction. 
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B. Comment: Once the decision to charge is made, the same rules as govern charging 
natural persons apply. These rules require "a faithful and honest application of the Sentencing 
Guidelines" and an "individualized assessment of the extent to which particular charges fit the 
specific circumstances of the case, are consistent with the purposes of the federal criminal code, 
and maximize the impact of federal resources on crime." See USAM § 9-27.300. In making this 
determination, "it is appropriate that the attorney for the government consider, inter alia, such 
factors as the sentencing guideline range yielded by the charge, whether the penalty yielded by 
such sentencing range ... is proportional to the seriousness of the defendant's conduct, and 
whether the charge achieves such purposes of the criminal law as punishment, protection of the 
public, specific and general deterrence, and rehabilitation." See Attorney General's 
Memorandum, dated October 12, 1993. 

XIII. Plea Agreements with Corporations 

A. General Principle: In negotiating plea agreements with corporations, prosecutors 
should seek a plea to the most serious, readily provable offense charged. In addition, the terms of 
the plea agreement should contain appropriate provisions to ensure punishment, deterrence, 
rehabilitation, and compliance with the plea agreement in the corporate context. Although 
special circumstances may mandate a different conclusion, prosecutors generally should not 
agree to accept a corporate guilty plea in exchange for non-prosecution or dismissal of charges 
against individual officers and employees. 

B. Comment: Prosecutors may enter into plea agreements with corporations for the same 
reasons and under the same constraints as apply to plea agreements with natural persons. See 
USAM §§ 9-27.400-500. This means, inter alia, that the corporation should be required to plead 
guilty to the most serious, readily provable offense charged. As is the case with individuals, the 
attorney making this determination should do so "on the basis of an individualized assessment of 
the extent to which particular charges fit the specific circumstances of the case, are consistent 
with the purposes of the federal criminal code, and maximize the impact of federal resources on 
crime. In making this determination, the attorney for the government considers, inter alia, such 
factors as the sentencing guideline range yielded by the charge, whether the penalty yielded by 
such sentencing range ... is proportional to the seriousness of the defendant's conduct, and 
whether the charge achieves such purposes of the criminal law as punishment, protection of the 
public, specific and general deterrence, and rehabilitation." See Attorney General's 
Memorandum, dated October 12, 1993. In addition, any negotiated departures from the 
Sentencing Guidelines must be justifiable under the Guidelines and must be disclosed to the 
sentencing court. A corporation should be made to realize that pleading guilty to criminal 
charges constitutes an admission of guilt and not merely a resolution of an inconvenient 
distraction from its business. As with natural persons, pleas should be structured so that the 
corporation may not later "proclaim lack of culpability or even complete innocence." See USAM 
§§ 9-27.420(b)(4), 9-27.440, 9-27.500. Thus, for instance, there should be placed upon the 
record a sufficient factual basis for the plea to prevent later corporate assertions of innocence. 
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A corporate plea agreement should also contain provisions that recognize the nature of 
the corporate "person" and ensure that the principles of punishment, deterrence, and 
rehabilitation are met. In the corporate context, punishment and deterrence are generally 
accomplished by substantial fines, mandatory restitution, and institution of appropriate 
compliance measures, including, if necessary, continued judicial oversight or the use of special 
masters. See USSG §§ 8B1.1, 8C2.1, et seq. In addition, where the corporation is a government 
contractor, permanent or temporary debarment may be appropriate. Where the corporation was 
engaged in government contracting fraud, a prosecutor may not negotiate away an agency's right 
to debar or to list the corporate defendant. 

In negotiating a plea agreement, prosecutors should also consider the deterrent value of 
prosecutions of individuals within the corporation. Therefore, one factor that a prosecutor may 
consider in determining whether to enter into a plea agreement is whether the corporation is 
seeking immunity for its employees and officers or whether the corporation is willing to 
cooperate in the investigation of culpable individuals. Prosecutors should rarely negotiate away 
individual criminal liability in a corporate plea. 

Rehabilitation, of course, requires that the corporation undertake to be law-abiding in the 
future. It is, therefore, appropriate to require the corporation, as a condition of probation, to 
implement a compliance program or to reform an existing one. As discussed above, prosecutors 
may consult with the appropriate state and federal agencies and components of the Justice 
Department to ensure that a proposed compliance program is adequate and meets industry 
standards and best practices. See section VIII, supra. 

In plea agreements in which the corporation agrees to cooperate, the prosecutor should 
ensure that the cooperation is complete and truthful. To do so, the prosecutor may request that 
the corporation waive attorney-client and work product protection, make employees and agents 
available for debriefing, disclose the results of its internal investigation, file appropriate certified 
financial statements, agree to governmental or third-party audits, and take whatever other steps 
are necessary to ensure that the full scope of the corporate wrongdoing is disclosed and that the 
responsible culprits are identified and, if appropriate, prosecuted. See generally section VII, 
supra. 

This memorandum provides only internal Department of Justice guidance. It is not 
intended to, does not, and may not be relied upon to create any rights, substantive or procedural, 
enforceable at law by any party in any matter civil or criminal. Nor are any limitations hereby 
placed on otherwise lawful litigative prerogatives of the Department of Justice. 
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