ILLUSTRATION OF THE NEGOTIATING PROCESS
(810,000,000.00 PRIVATE COMPANY SALE OF ASSETS)
BUYER’S FIRST DRAFT

12. SURVIVAL. The covenants, representations, and warranties set forth herein
shall not merge into any bill of sale or other instrument of transfer executed and delivered to Buyer at the
Closing. Instead, all covenants, representations, and warranties set forth herein and in the schedules and
exhibits attached hereto or in any other document or instrument delivered in connection with the
transactions contemplated hereby shall survive the Closing and shall continue in full force and effect until
the applicable statutes of limitations thereon shall have expired.

13. INDEMNIFICATION.

13.1 By Buyer. Buyer at all times, shall defend, reimburse and indemnify
Seller and hold Seller harmless from, against, and in respect of any and all claims, costs, expenses
(including the reasonable fees of counsel), liabilities, obligations, losses, damages, actions, suits, or
proceedings of any nature (i) arising in connection with the breach by Buyer of any representation or
warranty made by Buyer herein or in any schedule or exhibit attached to this Agreement, (ii) arising from
or in connection with Buyer’s failure to perform any covenant made by Buyer herein, and (iii) arising
from the assertion against Seller of any claim for payment or performance of any obligation, debt, or
liability in connection with Buyer’s ownership or operation of the Business from and after the Closing
Date.

13.2 By Seller and Stockholders. Seller and Stockholders, jointly and
severally, shall defend, reimburse and indemnify Buyer and hold Buyer and its stockholders, directors,
officers, successors, and assigns (an “Indemnified Buyer Party”) harmless from, against, and in respect of
any and all claims, costs, expenses (including the reasonable fees of counsel), liabilities, obligations,
losses, damages, actions, suits, or proceedings of any nature (i) arising in connection with the breach by
Seller of any representation or warranty made by Seller herein, (ii) arising from or in connection with
Seller’s failure to perform any covenant made by Seller herein, and (iii) arising from or in connection
with the assertion against Buyer of any claim for payment or performance of any obligation, debt, or
liability, whether fixed or contingent, in connection with the Business, the Assets, or the Premises on
account of any matter arising, occurring or taking place prior to the Closing Date, specifically including
all tax claims of every kind, nature, or description.

13.3  Method of Asserting Third-Party Claims. In the event any claim or
demand for which Seller would be liable to an Indemnified Buyer Party is asserted against or sought to be
collected from an Indemnified Buyer Party by a third party, the Indemnified Buyer Party shall promptly
notify Seller of such claim or demand, specifying the claimant and the nature and estimated amount of the
claim (which estimate shall not be conclusive of the final amount of the claim and demand) (the “Claim
Notice”). Seller shall have ten (10) days after receipt of the Claim Notice (the “Notice Period”) to notify
the Indemnified Buyer Party, whether or not it desires, at its sole cost and expense, to defend the
Indemnified Buyer Party against that claim or demand.

13.3.1 Inthe event that Seller notifies the Indemnified Buyer Party
within the Notice Period that it desires to defend the Indemnified Buyer Party against the claim or
demand then, except as hereinafter provided, Seller shall have the right to defend the Indemnified Buyer
Party by appropriate proceedings, which proceedings shall be promptly settled or prosecuted to a final
conclusion in such a manner as to avoid any risk of the Indemnified Buyer Party becoming subject to
liability for any other matter; provided, however, Seller shall not, without the prior written consent of the
Indemnified Buyer Party, consent to the entry of any judgment against the Indemnified Buyer Party or
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enter into any settlement or compromise which does not include, as an unconditional term, the giving by
the claimant or plaintiff to the Indemnified Buyer Party of a release, in form and substance satisfactory to
the Indemnified Buyer Party, from all liability in respect of such claim or litigation. If any Indemnified
Buyer Party desires to participate in, but not control, any defense or settlement, it may do so at its sole
cost and expense. If, in the sole opinion of the Indemnified Buyer Party, any claim or demand or the
litigation or resolution of any claim or demand involves a conflict of interest that would prevent the Seller
from adequately defending the Buyer Indemnified Party or an issue or matter which could have a
materially adverse effect on the business, operations, assets, properties or prospects of the Indemnified
Buyer Party, including, without limitation, the administration of the tax returns and responsibilities under
the tax laws of any Indemnified Buyer Party, then the Indemnified Buyer Party shall have the right to
control the defense or settlement of that claim or demand and its reasonable costs and expenses shall be
included as part of the indemnification obligation of Seller; provided, however, that the Indemnified
Buyer Party shall not settle any claim or demand without the prior written consent of Seller, which
consent shall not be unreasonably withheld. If the Indemnified Buyer Party should elect to exercise such
right, Seller shall have the right to participate in, but not control, the defense or settlement of that claim or
demand, at its sole cost and expense.

13.3.2 If Seller elects not to or refuses to defend the Indemnified Buyer
Party against the claim or demand, whether by not giving the Indemnified Buyer Party timely notice as
provided above or otherwise, then the amount of that claim or demand, or if the same be defended by
Seller or by the Indemnified Buyer Party (but no Indemnified Buyer Party shall have any obligation to
defend any such claim or demand), then that portion as to which the defense is unsuccessful, in each case
shall be conclusively deemed to be a liability of Seller.

13.3.3 All notices provided pursuant to this Section 13 shall be given by
national overnight delivery service and shall be deemed received forty-eight (48) hours after it is
deposited with the overnight delivery service.

13.4  Method of Asserting Two-Party Claims. In the event an Indemnified
Buyer Party has a claim against Seller hereunder that does not involve a claim or demand being asserted
against or sought to be collected from it by a third party, the Indemnified Buyer Party shall promptly send
a notice (also a “Claim Notice™) with respect to that claim to Seller, which Claim Notice shall include the
same information required of a Claim Notice under Section 13.3, shall make specific reference to this
Section 13.4 and shall state that the effect of failure to respond within ten (10) days shall result in that
claim being conclusively deemed a liability of Seller (a “Deemed Liability Statement™). The failure to
respond to a Claim Notice containing the Deemed Liability Statement shall result in that claim being
conclusively deemed a liability of the Seller. Failure to include a Deemed Liability Statement shall not
invalidate the Claim Notice, but Seller’s failure to respond within the ten (10) day Notice Period will not
result in the claim being conclusively deemed a liability of Seller.

13.5  Reciprocal] Claims. All claims for indemnification by Seller under this
Agreement shall be asserted and resolved under this Agreement by substituting in the appropriate place
“Indemnified Seller Party” for “Indemnified Buyer Party” and “Buyer” for “Seller.”

13.6  Escrow; Right of Set-Off. Upon notice to Seller specifying in reasonable
detail the basis for such set-off, Buyer may set off any amount to which it may be entitled under this
Section 13 against amounts otherwise payable by Buyer under the Agreement or may give notice of a
claim in such amount under the Escrow Agreement. Neither the exercise of nor the failure to exercise
such right of set-off or to give a notice of a claim under the Escrow Agreement will constitute an election
of remedies or limit Buyer in any manner in the enforcement of any other remedies that may be available
to it.
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13.7  Payment. Upon the final determination of the liability under
Section 13.3 or 13.4, the appropriate party shall pay to the other party, as the case may be, within thirty
(30) days after such determination, the amount of the claim for indemnification. In the event that an
Indemnified Buyer Party is not paid in full for any claim promptly after the claim has been finally
determined, it shall have the right, notwithstanding any other rights the Seller may have against it, or any
other person, firm or corporation, if the claim is conclusively deemed to be a liability of Seller, as
provided by Section 13.3 and 13.4 or otherwise following a final and unappealable judicial, arbitration or
administrative decision resulting in a judgment or award against Seller, to set off the unpaid amount of
that claim against any amounts owed by the Indemnified Buyer Party to Seller after the Closing, including
amounts held under the Escrow Agreement. Upon the payment in full of any claim, either by set off or
otherwise, the Seller shall be subrogated to the rights of the Indemnified Buyer Party against any person,
firm or corporation liable with respect to the subject matter of that claim.

13.8  Right to Indemnification. The right to indemnification or other remedy
based upon misrepresentation or breach of warranty by Seller and Stockholders shall not be affected by
any investigation conducted with respect to, or any Knowledge acquired (or capable of being acquired) at
any time, whether before or after the execution and delivery of this Agreement or the Closing Date, with
respect to the accuracy or inaccuracy of or compliance with any such representations or warranties.

13.9  Indemnification Not Exclusive Remedy. No remedy herein conferred or
reserved is intended to be exclusive of any other available remedy or remedies, but each and every such
remedy shall be cumulative and shall be in addition to every other remedy given under this Agreement or
now or hereafter existing at law or in equity or by statute.
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ILLUSTRATION OF THE NEGOTIATING PROCESS
($10,000,000.00 PRIVATE COMPANY SALE OF ASSETS)
SELLER’S RESPONSE

12. SURVIVAL. The covenants, representations, and warranties set forth herein
shall not merge into any bill of sale or other instrument of transfer executed and delivered to Buyer at the
Closing. Instead, all covenants, representations, and warranties set forth herein shall survive the Closing
and shall continue in full force and effect until one (1) year from the date of the Closing and Buyer may
not bring any claim for indemnification after one (1) year from the Closing Date [; provided, however,
that the foregoing limitation shall not apply to any claims for misrepresentation or breach of warranty
relating to any Tax, Title, Environmental, or ERISA matters, all of which claims shall survive unti} the
expiration of the statutes of limitations on such claims]. Each party acknowledges that the expiration of
the survival period before the expiration of the statute of limitations for a breach of any of the covenants,
representations, and warranties is intended to and shall be deemed to supersede the statute of limitations
that would otherwise be applicable.

13. INDEMNIFICATION.

13.1 By Buyer. Buyer at all times, shall defend, reimburse and indemnify
Seller and hold Seller and its stockholders, directors, officers, successors and assigns (an “Indemnified
Seller Party”) harmless from, against, and in respect of any and all claims, costs, expenses (including the
reasonable fees of counsel), liabilities, obligations, losses, damages, actions, suits, or proceedings of any
nature (i) arising in connection with the breach by Buyer of any representation or warranty made by
Buyer herein, (ii) arising from or in connection with Buyer’s failure to perform any covenant made by
Buyer herein, and (ili) arising from the assertion against Seller of any claim for payment or performance
of any obligation, debt, or liability in connection with Buyer’s ownership or operation of the Business],
or| the Assets|, or the Premises] on and after the Closing Date.

13.2 By Seller. Seller shall defend, reimburse and indemnify Buyer and hold
Buyer and its stockholders, directors, officers, successors, and assigns (an “Indemnified Buyer Party™)
harmless from, against, and in respect of any and all claims, costs, expenses (including the reasonable fees
of counsel), liabilities, obligations, losses, damages, actions, suits, or proceedings of any nature (i) arising
in connection with the breach by Seller of any representation or warranty made by Seller herein,
(i) arising from or in connection with Seller’s failure to perform any covenant made by Seller herein, and
(iii) arising from or in connection with the assertion against Buyer of any claim for payment or
performance of any obligation, debt, or liability, whether fixed or contingent, in connection with the
Business, [or] the Assets[, or the Premises] on account of any matter arising, occurring or taking place
prior to the Closing Date, specifically including all tax claims of every kind, nature, or description.

13.3  Method of Asserting Third-Party Claims. In the event any claim or
demand for which Seller would be liable to an Indemnified Buyer Party is asserted against or sought to be
collected from an Indemnified Buyer Party by a third party, the Indemnified Buyer Party shall promptly
notify Seller of such claim or demand, specifying the claimant and the nature and estimated amount of the
claim (which estimate shall not be conclusive of the final amount of the claim and demand) (the “Claim
Notice”). Seller shall have ten (10) days after receipt of the Claim Notice (the “Notice Period”) to notify
the Indemnified Buyer Party, (a) whether or not it disputes its liability to the Indemnified Buyer Party
hereunder with respect to that claim or demand and (b) notwithstanding any dispute, whether or not it
desires, at its sole cost and expense, to defend the Indemnified Buyer Party against that claim or demand.

13.3.1 Pending the resolution of any dispute by Seller of its liability
with respect to any claim or demand, that claim or demand shall not be settled without the prior written
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consent of the Indemnified Buyer Party, which consent shall not be unreasonably withheld, conditioned or
delayed.

13.3.2 In the event that Seller notifies the Indemnified Buyer Party
within the Notice Period that it desires to defend the Indemnified Buyer Party against the claim or
demand then, except as hereinafter provided, Seller shall have the right to defend the Indemnified Buyer
Party by appropriate proceedings; provided, however, Seller shall not, without the prior written consent of
the Indemnified Buyer Party, consent to the entry of any judgment against the Indemnified Buyer Party or
enter into any settlement or compromise which does not include, as an unconditional term, the giving by
the claimant or plaintiff to the Indemnified Buyer Party of a release, in form and substance satisfactory to
the Indemnified Buyer Party, from all liability in respect of such claim or litigation. If any Indemnified
Buyer Party desires to participate in, but not control, any defense or settlement, it may do so at its sole
cost and expense.

13.3.3 All notices provided pursuant to this Section 13 shall be given by
national overnight delivery service and shall be deemed received forty-eight (48) hours after it is
deposited with the overnight delivery service.

13.4  Method of Asserting Two-Party Claims. In the event an Indemnified
Buyer Party has a claim against Seller hereunder that does not involve a claim or demand being asserted
against or sought to be collected from it by a third party, the Indemnified Buyer Party shall promptly send
a notice (also a “Claim Notice™) with respect to that claim to Seller, which Claim Notice shall include the
information required in a Claim Notice under Section 13.3 and shall make specific reference to this
Section 13.4. If Seller disputes its liability with respect to that claim or demand, the dispute shall be
resolved in accordance with Section 21.

13.5  Reciprocal Claims. All claims for indemnification by an Indemnified
Seller Party under this Agreement shall be asserted and resolved under the procedures set forth in
Sections 13.3 and 13.4, substituting in the appropriate place “Indemnified Seller Party” for “Indemnified
Buyer Party” and “Buyer” for “Seller.”

13.6  Limitations on Indemnification. Seller shall have no liability (for
indemnification or otherwise) with respect to claims under this Section 13 until the total of all damages
with respect to such matters exceeds one hundred thousand dollars ($100,000.00) (the “Basket”) and then
only for the amount by which such damages exceed the Basket. Notwithstanding the foregoing, in case
any event shall occur which would otherwise entitle the Indemnified Buyer Party to assert a claim for
indemnification hereunder, no loss, damage or expense shall be deemed to have been sustained by such
party to the extent of (a) tax savings realized or to be realized by the Indemnified Buyer Party with
respect thereto, or (b) any proceeds received or to be received by such party from any insurance policies
with respect thereto. The aggregate amount of all claims subject to indemnification hereunder by Seller
shall not exceed one million dollars (§1,000,000.00) (the “Cap”)[; provided, however, that neither the
Basket nor the Cap shall apply to any claims for misrepresentation or breach of warranty relating to any
Tax, Title, Environmental, or ERISA matters].

137  Payment. Upon the final determination of the liability under this
Section 13, the gppropriate party (each an “Indemnifying Party”) shall pay to the other party (the
“Indemnified Party’), as the case may be, within thirty (30) days after such determination, the amount of
the claim for indemnification. Upon the payment in full of any claim, the Indemnifying Party shall be
subrogated to the rights of the Indemnified Party against any person, firm or corporation liable with
respect to the subject matter of that claim.
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13.8  Right to Indemnification. No claim for indemnification for a breach of a
warranty, or for any misrepresentation shall be made after the Closing if Buyer or Buyer’s directors or
officers had Knowledge or should have had Knowledge (including by virtue of any disclosure schedule)
of such breach as of the Closing.

13.9  Indemnification as Exclusive Remedy. Notwithstanding anything to the
contrary in this Agreement, if the Closing has occurred, the sole and exclusive remedy available to a party
in the event of a breach by the other party of any warranty, covenant, or other provision of this
Agreement, or for any misrepresentation, shall be the indemnification provided for under this Section 13.
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ILLUSTRATION OF THE NEGOTIATING PROCESS

($10,000,000.00 PRIVATE COMPANY SALE OF ASSETS)

LER’S RESP

12. SURVIVAL. The covenants, representations, and warranties set forth herein
shall not merge into any bill of sale or other instrument of transfer executed and delivered to Buyer at the
Closing. Instead, all covenants, representations, and warranties set forth herein and-in-the-schedules-and-

o

¥ sHons-conte shall survive the Closing and shall continue in full force and effect
until the-appheableone (1) year from the date of the Closing and Buver may not bring anv claim for
indemnification after one (1) vear from the Closing Date [: provided, however. that the foregoine
limitation shall not apply to anv claims for misrepresentation or breach of warranty relating to anv Tax
Title, Environmental, or ERISA matters, all of which claims shall survive until the expiration of the
statutes of limitations thereon-shat-have-expired-on such ¢laims]. Each party acknowledges that the
expiration of the survival period before the expiration of the statute of limitations for a breach of anv of
the covenants, representations, and warranties is intended to and shall be deemed to supersede the statute
limitati woul 'wWis licabl

13. INDEMNIFICATION.

13.1 By Buyer. Buyer at all times, shall defend, reimburse and indemnify
Seller and hold Seller_and its stockholders, directors, officers. successors and assigns (an “Indemnified
Seller Party”) harmless from, against, and in respect of any and all claims, costs, expenses (including the
reasonable fees of counsel), liabilities, obligations, losses, damages, actions, suits, or proceedings of any
nature (i) arising in connection with the breach by Buyer of any representation or warranty made by
Buyer herein-e+#-any-sched —exhibit-attac fo-thisAgr , (11) arising from or in connection
with Buyer’s failure to perform any covenant made by Buyer herein, and (iii) arising from the assertion
against Seller of any claim for payment or performance of any obligation, debt, or liability in connection
with Buyer’s ownership or operation of the Business-frem[, or] the Assets[. or the Premises] on and after
the Closing Date.

~

13.2 By Seller-and-Stoekholders. Seller-and-Stockhe g
severatly: shall defend, reimburse and indemnify Buyer and hold Buyer and its stockholders, directors,
officers, successors, and assigns (an “Indemnified Buyer Party”) harmless from, against, and in respect of
any and all claims, costs, expenses (including the reasonable fees of counsel), liabilities, obligations,
losses, damages, actions, suits, or proceedings of any nature (i) arising in connection with the breach by
Seller of any representation or warranty made by Seller herein, (ii) arising from or in connection with
Seller’s failure to perform any covenant made by Seller herein, and (iii) arising from or in connection
with the assertion against Buyer of any claim for payment or performance of any obligation, debt, or
liability, whether fixed or contingent, in connection with the Business, [or] the Assets[, or the Premises]
on account of any matter arising, occurring or taking place prior to the Closing Date, specifically
including all tax claims of every kind, nature, or description.

13.3  Method of Asserting Third-Party Claims. In the event any claim or
demand for which Seller would be liable to an Indemnified Buyer Party is asserted against or sought to
be collected from an Indemnified Buyer Party by a third party, the Indemnified Buyer Party shall
promptly notify Seller of such claim or demand, specifying the claimant and the nature and estimated
amount of the claim (which estimate shall not be conclusive of the final amount of the claim and
demand) (the “Claim Notice”). Seller shall have ten (10) days after receipt of the Claim Notice (the
“Notice Period”) to notify the Indemnified Buyer Party, (a) whether or not it disputes its liability to the
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@p_ui,:whether or not it de51res at its sole cost and expense fo defend the Indemmfled Buyer Party
against that claim or demand.

1331 Pending the resolution of any di Her of its liabili
with respect to anv claim or demand. that claim or demand shall not be settled without the prior writien
consent of the Indemnified Buver Party. which consent shall not be unreasonablv withheld. conditioned

or delaved.

1332 133-1In the event that Seller notifies the Indemnified Buyer
Party within the Notice Period that it desires to defend the Indemnified Buyer Party against the claim or
demand then, except as hereinafter prov1ded Seller shall have the rlght to defend the Indemmﬁed Buyer
Party by appropr1ate proceedmgs

lbalaflfty—fe{—&rﬁl—ether—matte} prov1ded however Seller shall not, w1thout the prlor wrltten consent of the
Indemnified Buyer Party, consent to the entry of any judgment against the Indemnified Buyer Party or
enter into any settlement or compromise which does not include, as an unconditional term, the giving by
the claimant or plaintiff to the Indemnified Buyer Party of a release, in form and substance satisfactory to
the Indemnified Buyer Party, from all liability in respect of such claim or litigation. If any Indemnified
Buyer Party desires to partchpate 1n but not control any defense or settlement 1t may do so at its sole
cost and expense £ Bty ¢

13.3.3  All notices provided pursuant to this Section 13 shall be given
by national overnight delivery service and shall be deemed received forty-eight (48) hours after it is
deposited with the overnight delivery service.

13.4  Method of Asserting Two-Party Claims. In the event an Indemnified
Buyer Party has a claim against Seller hereunder that does not involve a claim or demand being asserted
against or sought to be collected from it by a third party, the Indemnified Buyer Party shall promptly send
a notice (also a “Claim Notice”) with respect to that claim to Seller, which Claim Notice shall include the
same-information required efin a Claim Notlce under Sectlon +33:13.3 and and shall make speCIﬁc reference
to this &:_gjqon
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13.5  Reciprocal Claims. All claims for indemnification by an Indemnified

Seller Party under this Agreement shall be asserted and resolved under this-Agreement-bythe procedures

set forth in Sections 13.3 and 13 .4, substituting in the appropriate place “Indemnified Seller Party” for
“Indemnified Buyer Party” and “Buyer” for “Seller.”

0therw1se) thh lesnect to clatms undel thls Sectlon 13 untll the total of al] damages w1th resnect to such
mattel s exceeds one hundred thousand doHam ($1 00 000, 00) (the “Basl\et N and then onlv for the amount

of ( a) tax savings reah7ed or to be reahzed by the Indemm’ned Buver Party with 1esnect thereto, or (b)
any proceeds received or to be recelved bv such party ﬁom any insurance DOllCleS with respect thereto

mllhon dollals ($1.000 000 00) (the “Can”)[ Drowded howevex thdt neither the Basket nor the Cap shall
apply to anvy claims for misrepresentation or breach of warranty relating to any Tax. Title

13.7  Payment. Upon the final determination of the liability under_this Section
B%—ea—l—}—él—,i the appropriate party (each an “Indemnifying Party”) shall pay to the other party_(the

“In nifi "), as the case may be, within thirty (3 0) days after such determlnatlon the amount of
the clalm for 1ndemn1ﬁcat10n ha—th&eveﬂ{—ehat—&ﬂ—h%d» :

Agreement—Upon the payment in full of any claim, eitherbyset-offorothervisethe-Selerthe
Indemnifyving Party shall be subrogated to the rights of the Indemnified-Busrer Party against any person,
firm or corporation liable with respect to the subject matter of that claim.

13.8 nght to Indemnification. FherichttoNo claim for mdemnlﬁCdtlon or
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GLOSSARY OF COMMONLY USED INDEMNIFICATION CONCEPTS
DURING NEGOTIATION

1. Anti-Sandbagging: Generally, a provision that either requires the buyer to inform the
seller of any misrepresentation or breach of which it has knowledge prior to Closing, in order to
provide seller an opportunity to cure the breach or correct the misrepresentation, or that places
and express limitation on the buyer’s recovery for a misrepresentation or breach by the seller if
the buyer had pre-existing knowledge of an inaccuracy or misrepresentation, or breach of
warranty, or covenant prior to Closing.

2. Breach of Warranty: A warranty is an assurance, promise, or guaranty by one party
that a particular statement of fact, whether it be about title, or the quality, content or condition of
a thing, is true and may be relied upon by the other party. A breach of the warranty occurs when
the thing so assured, promised or guaranteed is deficient according to the terms of the warranty,
with or without an intention to mislead the other party.

s ]

3. Cap or Ceiling: The maximum aggregate dollar amount of damages an indemnified
party can recover for an indemnity claim.

4. Carve-Outs: Provisions which remove, limit and/or specify certain subject matters (e.g.
Tax, Environmental, Title or ERISA matters) for which an indemnifying party 1s liable or which
often remove or limit the types of certain subject matters subject to either the Cap or the Basket.

5. Deductible Basket or Bucket: An indemnification concept whereby a minimum dollar
amount is set before an indemnified party can recover damages and once the minimum dollar
amount is reached, the indemnified party is able to recover only the amount of damages that are
above the minimum dollar amount which was set.

6. Escrow or Holdback: A provision which requires that a portion of the purchase price be
held in a reserve account controlled by a third party for a specified amount of time (usually the
survival period of the representations, warranties, and covenants) until the occurrence of a
contingency or performance of a condition specified in the purchase agreement. Typically, the
escrow amount is used as payment to the buyer for recovery of damages under an
indemnification claim.

7. Exclusive Remedy: A provision which limits (typically only to indemnification) the
type of legal action that a party to the purchase agreement can take to recover losses that arise
under the purchase agreement and transaction. Without making indemnification the exclusive
remedy, the caps-and baskets might be ineffective as a practical matter.

8. Mini Baskets or Mini Buckets: The minimum dollar amount that a specific
indemnification claim must exceed before an indemnified party may recover damages or before
an individual claim might even be considered to have entered the main basket. As with general
baskets, mini baskets can be tipping mini baskets or deductible mini baskets.
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9. Misrepresentation: An assertion or manifestation by words or conduct that is not in
accordance with the facts. A misrepresentation does not have to be intentionally false but can be
a statement made with conscious ignorance or a reckless disregard for the truth.

10. Sandbagging: Generally, a provision that provides the ability of the buyer to rely on its
right to be indemnified with respect to an inaccurate representation of the seller, notwithstanding
the fact that the buyer knew from the very beginning that the seller’s representation was
inaccurate or that the seller made the misrepresentation or breached one of its warranties prior to
Closing.

11. Setoff: A provision which allows the buyer to withhold future amounts owed to seller
under the purchase agreement against claims buyer has against seller.

12. Survival: The period within which the buyer is entitled to make a claim of losses caused
by seller’s breach of a representation, warranty, or covenant. '

13. Third Party Claim: A claim for damages that is brought by a person that is not a party
to the purchase agreement.

14. Threshold: A provision which sets a minimum dollar amount (typically in the

- aggregate) of claims that must be exceeded before a party can recover damages. In a true
threshold, once the threshold is exceeded the indemnifying party is liable for all claims back to
dollar one. ' -

15. Tipping Basket or Bucket: A indemnification concept whereby a minimum dollar
amount is sct before an indemnified party can recover damages and once the minimum dollar
amount is reached, it “tips” over and the indemnified party is able to recover the entire liability
amount from the first doilar. This is the same as a Threshold.

16. Two-Party Claim: A claim brought by one party to the purchase agreement against the
other party to the purchase agreement.
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