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What is Privileged?



Basic Elements of Privilege: A Checklist

B Confidential communication

m From client to counsel (or counsel’s agent)

= What about counsel’s communication to client?
m To facilitate rendition of legal advice or service
m Not to further crime or tort
m Timely claimed

m Privilege not watved



Choice of Law Analysis i1s Critical

m Counsel should consider prior to communication

m U.S. Privilege Law

m Federal privilege law

m Circuits not uniform (e.g., patent related privileges, “common
interest” privilege, etc.)

m State privilege law
m Which choice of law analysis?
m Foreign Privilege Law
® Typically only counsel’s testimonial privilege

= Privilege sometimes not extended to in-house counsel



How Do I Establish Privilege?



Critical Rules for Establishing Privilege

m Pre-litigation rules

m Properly document privilege at time of
communication

m Use privilege “legends” correctly

m Demonstrate selective internal distribution of
privileged communications

m F.o. break email “chains”
m Post-litigation rules
m Prepare adequate privilege log
m Establish privilege with proof



Who Owns The Privilege
[What “The Firm” Teaches]

“and what if we should desire to terminate
Your services at some point?”



Who Owns the Privilege?

m Privilege belongs to the company — not its
employees or even counsel

m Only the company can claim or watve privilege

m Examples of when this issue is important
m Internal investigations
= Former employees

= Dissolved corporations



What is Not Privileged?



Common Mistaken Claims of Privilege

B Fuacts communicated between client and counsel

B Counsel’s business advice

m Bias against corporate counsel

m Draft letters, contracts, public filings and marginalia
m Intended or actual disclosure to third party

m Not legal advice or confidential communication

B Notes and memos to file

m Reflects privileged communication or personal musings?

B Transmittal letters and fax cover sheets
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The Boo Hoo Email
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“Red Flags” for Corporate Counsel

m "Red Flags"

= Counsel not predominantly voicing legal opinion or advice

® Counsel fails to opine about applicable law or legal effect of
corporate actions

m Counsel fails to identify legal considerations for business
alternatives

® Document not marked propetly "privileged and confidential"

= Document disseminated widely within corporation

m General Rule of Thumb:

= Privilege not likely if (1) communication would occur even if
privilege did not exist or (2) non-legal objective 1s sutficient
to stimulate communication
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What 1s Not Privileged?
[“Michael Clayton” Pop Quiz]
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Memorandum #229
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Your “Work Product” Is Not
Our “Work Product”



Distinctions Between Privilege and Work
Product Doctrine

m Privilege protects your communications, but work
product protects only your #za/ preparation

m Work product = “Prepared in anticipation of
litigation or for trial by or for another party or by or
for that other party’s representative™

m Work product protection is not absolute

= Party may obtain opponent’s non-opinion work product
it (1) has “substantial need” and (11) is “unable without
undue hardship to obtain substantial equivalent”

m Work product claim also belongs to attorney
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Waiving Privilege
[Interpretative Theater]



The Seven Deadly Sins of Waiver

B Accountants
m [ egal fee auditors
B [nsurance carriers

m Purchasers or sellers of corporate assets

m Can I circumvent waiver via contract?
m Government agencies
m Parties with pre-litigation “common interests”

m Offensive use (i.e., “sword versus shield”)
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A Final Caution



“Coulda, Woulda, Shoulda...”

m The “email age” changes everything
m Think still in terms of typewritten letter
m Court will review regardless of whether privileged
B Anticipate opponent may review your “privileged”
communications
® Inadvertent production
m “Sword versus shield”
m Preparation for testimony
= Simply not privileged
® “You've got to be kidding me” moments
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Never try this at home...
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2004 Sales Plan

“Strike hard and fast and do not separate”

Heinz Guderian (panzer general)
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Long Distance Email
Correspondence

Graphic and Salacious






‘“The Cockroach”
Not Kafka’s Version



Never try this at home...

... but if you must, call or
write.
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