
TALKING POINTS ON LEGISLATION TO PROTECT THE ATTORNEY-CLIENT PRIVILEGE AND EMPLOYEE LEGAL RIGHTS  (S 186 and HR 3013)
Thank you for your time:  I want to encourage you to support an important piece of legislation pending in the Senate Judiciary Committee which is designed to protect and restore the attorney-client privilege, the work product doctrine and employees’ Sixth and Fifth Amendment rights by reversing various federal agency policies that are undermining these fundamental protections.

The bipartisan legislation, known as H.R. 3013 or the “Attorney-Client Privilege Protection Act,” was introduced last year in the House by Representative Bobby Scott (D-VA) and is cosponsored by Representatives John Conyers (D-MI), Lamar Smith (R-TX), Randy Forbes (R-VA) and eight other House members.  The House overwhelmingly approved H.R. 3013 on November 13, 2007 by voice vote.

Senate Bill, S. 186 (virtually identical), was introduced by Senator Arlen Specter (R-PA) in 2007 and again in 2008.  The Senate held hearings on S. 186 on September 18, 2007, but no further action has been scheduled at this time (though we understand that Senator Leahy is considering moving it soon), and I’m encouraging you to help us move this bill forward.

I have been working closely with a diverse and bi- / non-partisan groups to help pass this legislation.  They include:

The Association of Corporate Counsel (the bar for in-house lawyers)

The ACLU

The US Chamber of Commerce

The American Bar Association

The National Association of Criminal Defense Lawyers (NACDL)

And a number of business groups, such as NAM, the Business Roundtable, the Financial Services Roundtable, The American Chemistry Counsel, RILA, and more.  

This array of interests is actually quite extraordinary and shows how far outside the bounds of appropriate prosecutorial authority current DOJ, SEC and other federal agency practices are.

We are urging Congress to pass this legislation as soon as possible for the following reasons:

-   S. 186 and H.R. 3013 would roll back harmful provisions in the Justice Department’s “McNulty” and “Thompson” Memoranda and other similar federal agency policies (such as those now mimicking DOJ practices at the SEC, IRS, DOL, and elsewhere) that are seriously eroding the attorney-client privilege, the work product doctrine and the constitutional rights of employees. These prosecutorial policies pressure companies and other organizations to waive their attorney-client privileges as a condition for receiving cooperation credit—and more favorable treatment—during investigations of alleged wrongdoing.  They also violate employees’ Sixth Amendment right to counsel and Fifth Amendment right against self-incrimination by pressuring companies not to pay their employees’ legal fees during investigations, to fire the employees for not waiving their rights, or to take other punitive actions against employees before guilt has been established and often before any meaningful fact-finding has begun.  (No one suggests that a company that has completed its assessment of the allegations or uncovered employee misconduct might not want to voluntarily waive their privileges or provide the government with a full blueprint of behavior outlining a rogue employees actions – what we’re most concerned with here is the presumption that the company isn’t cooperating if it has waived as a condition of the ability to work with the government as the matter is investigated.)
-   The Justice Department and other federal agencies have refused to reverse or fundamentally change their harmful policies and practices. Although DOJ reluctantly issued new cooperation guidelines in December 12, 2006 as part of the “McNulty Memorandum” (which wasn’t issued until after legislation was introduced), the new policy only addresses DOJ practices, and falls far short of what is needed to prevent further erosion of fundamental attorney-client privilege, work product and employee legal protections.  Indeed, the new DOJ policy does not change their underlying belief that they have the right to determine when a client’s privileges should apply or when a company can be coerced to “roll” their employees even before the company agrees that there’s been wrongdoing, in order to facilitate the government’s investigation.  Not all prosecutors or enforcement officials engage in this kind of behavior, but enough of them do that this is a pervasive problem in US attorneys' offices and enforcement agency offices across the country.  And – as the Supreme Court noted in the Upjohn case – an uncertain privilege, is little better than no privilege at all.

-   The McNulty Memorandum has not significantly reduced the incidence of government coerced waiver.  As shown by former Delaware Chief Justice Norman Veasey’s recent report to Congress (see http://acc.com/public/veasey.pdf), federal prosecutors continue to routinely demand waiver of the privilege during investigations. As a result, the new policy continues to weaken the confidential relationship between companies and their lawyers, which, in turn, impedes the lawyers’ ability to conduct thorough internal investigations and effectively counsel compliance with the law. This harms companies, employees and the investing public.  The DOJ claims that very few reports of privilege waiver requests have been made up the ladder post-McNulty – they believe that means that prosecutors aren’t asking for waivers.  We have shown that means that prosecutors who continue to condition treatment on waiver don’t have to ask formally – they suggest and infer, or they simply don’t report up and threaten those targets who push back that forcing them to report up will make it harder on the company. 
-  Some folks have raised concerns that this Bill is soft on corporate crime or corporate targets and I wish to directly address that issue with you.  Nothing in this bill prevents prosecutors or regulators from engaging in any legitimate prosecutorial or investigatory practice; all it does is remove their ability to skirt decades of privilege and employee defense rights doctrines that have been determined by the courts and recognized repeatedly by Congress in the federal rules regulating prosecutorial authority.  Also, numerous ex-DOJ leaders at the DAG  and AG level endorse our legislation, noting that they very successfully (some would argue with better empirical records of convictions) prosecuted corporate crime without ever requiring that clients waive their privilege to consult counsel.  There is a strong presumption that privilege and the related defense rights that this bill protects are beneficial to SOCIETY and not just corporate targets for this simple reason: privilege and defense rights promote a more fair, just, and well-administered system of justice, encouraging (not dis-incenting) those accused of wrong-doing, or those making decisions about how to comply with the law to consult with a lawyer.  Legal representation in the corporate context facilitates compliance, accountability and responsibility.  To suggest that protecting privilege somehow subverts the process or gives corporate defendants an unfair advantage is crazy – to deny anyone targeted by the government the right to consult confidentially with counsel and depend on the sanctity of that privilege is what’s crazy.

-  The McNulty Memorandum also continues to unfairly harm employees in targeted companies.  While the new DOJ policy bars prosecutors from requiring companies to forgo paying their employees’ legal fees in some cases, it continues to allow the practice in many instances.  The new DOJ policy and other similar federal policies also continue to pressure companies to not assist their employees with their legal defenses and to fire them for exercising their Fifth Amendment rights, long before any guilt has been shown.

-  If a company inappropriately asserts privilege (either in an overbroad fashion, or in violation of the crime-fraud exceptions to privilege, etc.), nothing in this bill prevents the government from protesting the appropriateness of the privilege’s assertion to a court– it simply outlaws the prosecutor’s ability to unilaterally use a client’s legitimate privilege rights as a bargaining chip in the cooperation discussion.   Any adjudication of a privilege right should be made by an impartial court – privilege is a court-created and enforced concept and not a convenience that a prosecutor gets to decide whether a client can assert or not.
-  S. 186 and H.R. 3013 would strike the proper balance between effective law enforcement and the preservation of essential attorney-client privilege, work product and employee legal protections. The legislation would prevent federal agencies from pressuring companies or other organizations to waive their privileges or take unfair punitive actions against their employees (esp. before all the facts are in) as conditions for receiving cooperation credit during the investigation process.  At the same time, the legislation specifically preserves the ability of prosecutors to get to the facts they need to punish wrongdoers and enforce the law.  It does not in any way seek to redefine privilege law or impede investigations – it simply requires DOJ and other federal agencies to do so in a manner that respects privilege and employee constitutional rights: basically, it requires federal agencies to obey the laws and respect the rules of practice that already exist.  The law and rules weren’t broken before the Thompson and McNulty Memos and no “fix” was needed: the arsenal of resources that have always been available to prosecutors who want to conduct investigations and prosecute wrongdoers worked well for many decades before these policies were written; they provide ample ammunition and authority for prosecutors and regulators to get the facts they need, enforce the law and hold wrongdoers accountable. 

-   Further to that point, the legislation has been endorsed by numerous former Justice Department officials who think that current DOJ policies are doing all kinds of damage to the department, the legal system, and the administration of justice.  In a July 30, 2007 letter to Senate and House Judiciary Committee leaders (and in two previous letters in 2005 and 2006), a bipartisan group of former senior DOJ officials concluded that the McNulty Memorandum is fundamentally flawed and that prompt passage of S. 186 and H.R. 3013 or other similar legislation is needed in order to protect the integrity of the prosecutorial process, the attorney-client privilege, the work product doctrine and employee legal rights. 

[If you need to review these former DOJ officials' letters, these letters are online at:

http://acc.com/public/attyclientprivissue.pdf  (2007);  

http://www.acc.com/public/attyclientpriv/agsept52006.pdf (2006); and 

http://www.acc.com/public/policy/attyclient/doj.pdf (2005)]

Now that the House has overwhelmingly approved Rep. Scott’s bill, H.R. 3013, the coalition and I would greatly appreciate it if you would help to advance this critical legislation in the Senate.  In particular, I urge you to:

(1)  ask Committee Chairman Patrick Leahy (D-VT), to hold a Committee markup (i.e., debate and vote) on the legislation as soon as possible, and 

(2)  cosponsor this bill and support it as it moves forward.

