
 

 

For Release:  March 6, 2009 
Contact:  Susan Hackett, General Counsel, ACC 
 
The Financial Accounting Standards Board (FASB) is holding long-awaited roundtable 
discussions today at its Norwalk, CT headquarters, regarding a controversial proposal to 
amend Financial Accounting Statements (FAS) No. 5 and 141(R). These rules govern 
corporate disclosures of certain loss (and in this case, litigation-related loss) 
contingencies. 
 
The Association of Corporate Counsel (ACC),1 and the undersigned corporate legal 
leaders, urge FASB to reject the proposed amendments, arguing that they fail the key test 
for any standards change: the grave problems they create far outweigh any doubtful 
benefit they may purport to offer. 
 
The proposed amendments are a “solution in search of a problem.” There is no 
systemic failure that warrants the proposed change. Investors are not suffering from 
inadequate disclosure of litigation-related loss contingencies in financial statements.  
Furthermore, detailed disclosure that implies an ability to predict with accuracy litigation 
outcomes that are inherently uncertain creates additional risk that investors will feel 
misled when unexpected outcomes inevitably occur.  
     
“Guestimating” the numbers does not support accuracy or transparency in disclosure:  
Even if the disclosure of litigation-related loss contingencies were a serious systemic 
problem, it is extremely doubtful that compelling companies and their lawyers to attempt 
to more specifically quantify litigation risks earlier in the process of assessing potential 
liabilities would yield more accurate financial statements. As every trial lawyer knows, 
litigation is inherently unpredictable. The reaction of a single juror, the late introduction 
of a previously unknown fact, or the delivery of a ruling in an unrelated case can have a 
dramatic and unanticipated impact. As a result, requiring the lawyer or company to better 
quantify what is inherently unpredictable is still – at best – guessing. This does not 
provide more accurate disclosure to investors, and can actually mislead them when 
lawyers predictably guess the numbers wrong in some percentage of matters. 
 
                                                 
1 ACC is the in-house counsel bar association, with over 23,000 members in over 80 countries, who serve 
as in-house lawyers to over 10,000 private sector businesses and non-profit organizations.  ACC filed 
comments in August 2008 (available at http://www.acc.com/advocacy/news/advocacynews080808.cfm), 
and was invited to present its views as one of the few organizations offered a seat in the roundtable 
hearings.  Representing ACC is one of its leading litigator members, Alex Dimitrief, Chief Litigation 
Counsel to General Electric.  To learn more about ACC, please visit www.acc.com.  For more information 
about this release or ACC’s position contact Susan Hackett at hackett@acc.com.  
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Forcing more extensive and detailed disclosures in a far broader range of cases than 
FAS 5 now requires will cause serious harm to the disclosing companies and their 
shareholders. The proposed disclosures create a substantial risk of waiver of the attorney-
client privilege and work-product immunity, potentially creating damaging collateral 
consequences to the corporation and stakeholders reliant on the company’s legal and 
financial health.  Confidential legal advice, lawyer thought processes, and legal analysis 
disclosed in public filings could be used by an adversary in litigation to argue that a 
waiver has occurred which would entitle the adversary to review the files and strategies 
of the company’s defense counsel. Opposing parties can easily leverage such information 
to extort higher settlements or otherwise disadvantage the corporation and its reputation. 
This would inflict serious damage on the company and its shareholders. Additionally, by 
requiring disclosure of the corporation's "qualitative assessment of the most likely 
outcome" of a case, the anticipated timing of resolution of the case, and the assumptions 
made by the corporation in providing a loss estimate, while at the same time not 
mandating disclosure of such information by the opposing party, the amendments tip the 
scales of justice in favor of the opponent who doesn’t have to report, ultimately affecting 
the outcome of major litigation with corporations. 
 
If forced to quantify outcomes based on insufficient information, lawyers responsible for 
corporate disclosures are likely to feel substantial pressure to exaggerate the potential 
likelihood and magnitude of a bad outcome rather than risk failing to predict a large 
loss.  Bad numbers could also create new potential liability for the company and lawyers 
whose stakeholders relied on mistaken estimates. To avoid these failures, the natural 
tendency for those responsible for estimates may be to err on the side of caution, resulting 
in “safe” (i.e., high) estimates, and thus inflated loss reserves.  Unnecessarily high loss 
reserves run the risk of becoming a self-fulfilling prophecy: the well-advised corporation 
will settle for that figure (now known to potential plaintiffs because it is reported) rather 
than force the business through the disruption and brand damage caused by litigation, 
even if the odds of an unfavorable verdict or judgment are low. Thus, the new pressures 
generated by the evaluation and disclosure process mandated under these amendments 
may, themselves, negatively impact the outcome of the litigation (or more likely force 
higher cost settlements of otherwise specious claims) – a variant of the “observer effect.” 
 
The many harms caused by the proposed amendments, requiring disclosure in a broad 
range of cases where it would not currently be required by FAS 5, are not accompanied 
by any appreciable benefits, or by any evidence that the current rules are broken or 
require improvement to address quantifiable concerns. We urge FASB to reject these 
amendments. 
 
 
 
Signed: 
 
Association of Corporate Counsel 
Frederick J. Krebs, President  
Susan Hackett, Senior Vice President and General Counsel 
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Co-signers: 
 
Douglas G. Scrivner 
General Counsel & Secretary 
Accenture 
 
Karen O. Cottle 
Senior Vice President, 
General Counsel & Corporate 
Secretary 
Adobe Systems Incorporated 
 
Joey M. Loudermilk 
Executive Vice President, General 
Counsel 
Aflac Incorporated 
 
Katherine E. Schuelke 
Vice President, General 
Counsel, and Secretary 
Altera Corporation 
 
Samuel A. Flax  
Executive Vice President and General 
Counsel 
American Capital, Ltd. 
 
Damian Olthoff 
General Counsel 
Animal Health International, Inc. 
 
Daniel Cooperman 
Senior Vice President, General Counsel 
& Secretary 
Apple Inc. 
 
Janet D. Olsen 
General Counsel 
Artisan Partners Limited Partnership 
 
Edwin L. Herbert 
Vice President - General Counsel 
Asset Acceptance 
 
 
 

Bart Schwartz 
Executive Vice President and Chief 
Legal Counsel 
Assurant, Inc. 
 
Richard T. White                                                    
Senior Vice President, Secretary & 
General Counsel                                                    
The Auto Club Group 
 
Pamela F. Craven 
Chief Administrative Officer & General 
Counsel 
Avaya Inc. 
 
Robert G. van Schoonenberg 
Executive vice president, chief legal 
officer & secretary (retired) 
Avery Dennison Corporation 
 
Paige Parisi 
VP and General Counsel   
Avid Technology, Inc. 
 
Brian E. Bomstein, Esq.  
General Counsel & Senior 
Vice President 
Bayview Asset Management, 
LLC 
 
Martine Turcotte 
Executive Vice-President and Chief 
Legal & Regulatory Officer 
BCE Inc. 
 
Judith A. Miller  
SVP & General Counsel  
Bechtel Group, Inc. 
 
Arnold A Pinkston 
Senior Vice President,  
General Counsel and Secretary 
Beckman Coulter, Inc. 
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Bruce J. Hector 
Associate General Counsel and Chief 
Litigation Counsel 
Becton, Dickinson and Company 
 
David Nation 
Sr. Vice President of Corporate Affairs 
and General Counsel 
Bentley Systems, Incorporated 
 
C. Russel Hansen, Jr. 
Managing Director 
The Board Place 
 
Frank D. Burt, Esquire 
Senior Vice President, General Counsel  
Boston Properties 
 
Robert F. Heath 
Vice President, General Counsel & 
Secretary 
Briggs & Stratton Corporation 
 
Matthew E. Hamel 
Executive Vice President, General 
Counsel and Secretary 
Brown-Forman Corporation 
 
Scott S. Cramer  
Senior Vice President & General 
Counsel  
Bucyrus International, Inc. 
 
Jonathan P. Biller 
General Counsel, Secretary and Chief 
Tax Officer 
Bunge Limited 
 
Ivan K. Fong 
Chief Legal Officer and Secretary 
Cardinal Health, Inc. 
 
 
 
 
 

Steven C. Euller 
Corporate Vice-President, 
General Counsel and 
Corporate Secretary 
Cargill Incorporated 
 
Michael W. Gleespen 
General Counsel and 
Corporate Secretary 
CBIZ, Inc. 
 
Laura Stein 
Senior Vice President & 
General Counsel 
The Clorox Company 
 
John R. Parker 
Senior Vice President & General 
Counsel 
Coca-Cola Enterprises Inc. 
 
Jennifer W. Pileggi 
Senior Vice President, General Counsel 
& Secretary 
Con-way Inc. 
 
Adam H. Broome 
Vice President-Legal & General Counsel 
Cree, Inc. 
 
William L. Deckelman, Jr. 
Vice President & General Counsel  
CSC 
 
Chad W. Coulter 
Senior Vice President, Secretary and 
General Counsel 
Delphi Financial Group, Inc. 
 
Bob Klein 
Senior Vice President – Corporate & 
Legal Affairs 
Direct Supply, Inc. 
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Glenn C. Schroeder 
Senior Vice President & 
General Counsel 
Educational Testing Service 
 
Thomas L. Sager 
Senior Vice President & General 
Counsel 
E.I. du Pont de Nemours and 
Company 
 
David Block Temin 
Executive Vice President, Chief Legal 
Officer and Chief Compliance Officer 
Elbit Systems Ltd. 
 
Claudia Toussaint 
General Counsel & Corporate Secretary 
EMBARQ 
 
Keith Kosco 
Chief Legal Officer and 
Corporate Secretary  
EMCORE Corporation 
 
William A. Von Hoene, Jr. 
Executive Vice President and 
General Counsel 
Exelon Corporation 
 
Mary H. Karr 
Senior Vice President & General 
Counsel 
Federal Reserve Bank of Saint Louis 
 
Charles W. Sprague 
Executive Vice President, General 
Counsel and Secretary 
Fiserv, Inc. 
 
Carrie L. Schiff 
Senior Vice President, General Counsel 
Flextronics International Ltd. 
 
 
 

Andrea E. Utecht 
Vice President, General Counsel and 
Secretary 
FMC Corporation 
 
Jeffrey W. Carr 
Vice President, General 
Counsel & Secretary 
FMC Technologies, Inc. 
 
Michelle Banks 
Senior Vice President, General Counsel, 
Corporate Secretary 
& Chief Compliance Officer 
Gap Inc. 
 
Andrew R. Etkind 
Vice President and General 
Counsel 
Garmin  Ltd. 
 
Rod Rogahn 
Vice President and General Counsel 
Generac Power Systems 
 
Alexander Dimitrief 
Vice President and Senior Counsel, 
Litigation & Legal Policy 
General Electric Company 
 
Christian V. Kuhlen, M.D. 
Vice President and General Counsel 
Genoptix, Inc. 
 
Russ Robicheaux 
Chief Administrative Officer and 
General Counsel 
Global Industries, Ltd. 
 
Arthur H. Miller 
Executive Vice President & General 
Counsel 
GSI Commerce, Inc. 
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David B. Jaffe 
General Counsel and Secretary 
Guardian Industries Corp. 
 
Mark E. Harrington 
General Counsel & Corporate 
Secretary 
Guidance Software, Inc. 
 
Gail A. Lione 
Executive Vice President, General 
Counsel and Secretary 
Harley-Davidson, Inc. 
 
Bryan J. Pechersky 
Senior Vice President, General Counsel 
& Secretary 
Harte-Hanks, Inc. 
 
Ricardo Nunez 
SVP, General Counsel & Corporate 
Secretary 
HD Supply, Inc. 
 
E. Stevenson Cocke 
Chief Financial Officer 
Independent Insurance Agents & 
Brokers of America 
 
Larry C. Boyd 
Senior Vice President, Secretary & 
General Counsel 
Ingram Micro Inc. 
 
Maura A. Smith  
Senior Vice President, General Counsel 
& Secretary  
International Paper 
 
William C. Markley, III 
Senior Vice President & General 
Counsel 
Jacobs Engineering Group Inc. 
 
 
 

Michael Dwyer 
Senior Vice President - Legal & Human 
Resources 
JAKKS Pacific, Inc. 
 
Jerome D. Okarma  
Vice President, Secretary & General 
Counsel  
Johnson Controls, Inc. 
 
Sean D. Major 
Executive Vice President, General 
Counsel & Secretary 
Joy Global Inc. 
 
Mary Hill Leahy 
Senior Vice President, General Counsel 
and Secretary 
Journal Communications, Inc. 
 
Stephen M. Cutler 
Executive Vice President & General 
Counsel 
JPMorgan Chase & Co. 
 
Janice L. Block 
Executive Vice President, General 
Counsel & Chief Compliance Officer 
Kaplan Higher Education 
 
Wendy C. Shiba 
Executive Vice President, 
General Counsel and Secretary 
KB Home 
 
Natalie A. Black 
Senior Vice President 
Kohler Co.   
 
Richard D. Schepp 
Executive Vice President, General 
Counsel/Secretary 
Kohl's Department Stores, Inc. 
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Wayne E. Larsen 
V.P. Law/Finance & Secretary 
Ladish Co., Inc. 
 
Michelle H. Gluck 
Executive Vice President and Chief 
Legal Officer 
LandAmerica Financial Group, Inc. 
 
J. Alberto Gonzalez-Pita 
Senior Vice-President & General 
Counsel 
Las Vegas Sands Corp. 
 
Sean B. McSweeney 
Senior Vice President Deputy General 
Counsel   
Liberty Mutual Group 
 
John A. Cottingham 
Chief Legal Officer & Secretary 
Life Technologies 
 
Dennis L. Schoff 
Senior Vice President and General 
Counsel 
Lincoln Financial Group 
 
Scott W. MacKay 
Vice President & Deputy General 
Counsel 
Lockheed Martin Corporation 
 
Lonny E. Townsend 
Senior Vice President and General 
Counsel 
Magellan Midstream Partners, L.P. 
 
Kenneth Hunt 
Senior Vice President, General Counsel 
and Secretary 
Manpower Inc. 
 
 
 

Thomas F. Kissinger 
Vice President, General Counsel and 
Secretary 
The Marcus Corporation 
 
Edward A. Ryan 
Executive Vice President and General 
Counsel 
Marriott International, Inc. 
 
Randall J. Erickson 
Senior Vice President, Chief 
Administrative Officer and 
General Counsel 
Marshall & Ilsley Corporation 
 
Jonthan J. Oviatt 
CLO & Corporate Secretary 
Mayo Clinic 
 
Bradley D. Kohn 
Vice President and General Counsel 
MEMC Electronic Materials, 
Inc. 
 
Donald W. Layden, Jr. 
Senior Executive Vice President 
Metavante Technologies, Inc. 
 
Jeffrey H. Lane 
Executive Vice President and General 
Counsel 
MGIC Investment Corporation 
 
David Sislowski 
SVP & General Counsel 
Midwest Air Group, Inc. 
 
Pamela R. Schneider 
Executive Vice President, General 
Counsel and Secretary 
Movie Gallery, Inc. 
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Robert Barker 
Executive Vice President and 
General Counsel 
Mueller Water Products, Inc. 
 
Stan Soper 
Vice President, Legal Affairs 
Nutraceutical Corporation 
 
Lee Cheng 
General Counsel 
Newegg Inc. 
 
Richard J. Morrison 
Assistant General Counsel/Secretary 
NSTAR Electric and Gas Corporation 
 
Elisa D. Garcia C.  
Executive Vice President & General 
Counsel  
Office Depot, Inc. 
 
Dorian Daley 
Senior Vice President, General Counsel 
and Secretary 
Oracle Corporation 
 
Bryan J. Blankfield 
Executive Vice President, General 
Counsel and Secretary 
Oshkosh Corporation 
 
Robert S Marin 
Vice President & General Counsel 
Panasonic Corporation of North America 
 
Alexander C. Schoch 
Executive Vice President, Chief Legal 
Officer and Secretary 
Peabody Energy Corp. 
 
Angelo M. Ninivaggi  
Vice President, General Counsel  
Plexus Corp. 
 
 

Lisa K. Kunkle 
Vice President, General Counsel and 
Secretary 
PolyOne Corporation 
 
Karen E. Shaff 
Executive Vice President and General 
Counsel 
The Principal Financial Group 
 
Kevin P Delaney 
Senior Vice President – General Counsel 
& Secretary 
Quanex Building Products Corporation 
 
David P. Poole 
Senior Vice President – General Counsel 
Range Resources Corporation 
 
Paul J. Jones 
Vice President, General Counsel & 
Secretary 
Regal Beloit Corporation 
 
Alexander G. Simpson 
Vice President & General Counsel 
Reis, Inc. 
 
Geoff Lewis 
Senior Vice President, Chief Legal 
Officer 
RE/MAX International, Inc. 
 
Douglas M. Hagerman  
SVP, General Counsel & Secretary  
Rockwell Automation, Inc. 
 
David Allgood 
Executive Vice President and 
General Counsel 
Royal Bank of Canada 
 
Edward W. Moore 
Vice President, General Counsel & 
Secretary 
RPM International Inc. 
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Michael A. Brizel 
Executive Vice President & 
General Counsel 
Saks Incorporated 
 
Eric D. Reicin 
Senior Vice President and Deputy 
General Counsel 
Sallie Mae, Inc. 
 
Deborah Rasin 
General Counsel, Vice President - Legal 
Samsonite Corporation 
 
Margaret M. Foran 
EVP, GC and Corporate Secretary 
Sara Lee Corporation 
 
Gary R. Akavickas 
Vice President - General Counsel and 
Secretary 
S. C. Johnson & Son, Inc. 
 
Javade Chaudhri  
Executive Vice President & 
General Counsel  
Sempra Energy 
 
Thomas J. Sabatino, Jr. 
Executive Vice President & 
General Counsel 
Schering-Plough Corporation 
 
Peter G. Vandenhouten 
Senior Vice President and General 
Counsel 
ShopKo Stores Operating Co., LLC 
 
James M. Barkley, Esq. 
General Counsel 
Simon Property Group 
 
Irwin M. Shur 
Vice President, General Counsel & 
Secretary 
Snap-on Incorporated 

Stephen K. Coss 
Senior Vice President and General 
Counsel 
Sonic Automotive, Inc. 
 
Scott M. Davis 
Senior Vice President & General 
Counsel 
Sun Life Financial U.S. 
 
Michael A. Dillon 
Executive Vice President, General 
Counsel & Corporate Secretary 
Sun Microsystems, Inc. 
 
Raymond D. Fortin 
Executive Vice President and General 
Counsel 
SunTrust Banks, Inc. 
 
Dr. Richard L. Thurston 
Vice President and General Counsel 
Taiwan Semiconductor Manufacturing 
Company, Ltd. 
 
Chris B. Heaphy 
Senior Vice President, 
General Counsel & Secretary 
The Taubman Company LLC 
 
M. Gayle Packer 
Senior Principal 
Vice President, Director of Corporate 
Services 
Roger R. Herting 
Executive Vice President and Chief 
Financial Officer 
Terracon 
 
Terrence O'Donnell  
Executive Vice President &  
General Counsel  
Textron Inc. 
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Curtis A. Paulsen 
Vice President & General Counsel 
ThyssenKrupp Safway, Inc. 
 
Danette Wineberg 
Vice President, General Counsel and 
Secretary 
The Timberland Company 
 
Thomas E. Valentyn  
General Counsel and Secretary 
Twin Disc, Incorporated 
 
Dennis P. Lynch 
Vice President and Chief Litigation 
Counsel 
Tyco International 
 
Steven L. Philpott 
EVP/General Counsel 
Umpqua Holdings 
Corporation 
 
David S. Goldberg 
Vice President, General Counsel & 
Corporate Secretary 
Union Drilling, Inc. 
 
Susan Marsch 
Senior Vice President and General 
Counsel 
UTStarcom, Inc. 
 
Kenneth M. Siegel 
Vice President & General Counsel 
Verigy Ltd. 
 
Candace S. Cummings 
Vice President-Administration & 
General Counsel 
VF Corporation 
 
Michael D. Fricklas 
Executive Vice President, General 
Counsel & Secretary 
Viacom Inc. 

Jeffrey D. McGhie 
Vice President, General 
Counsel  
Vimpel-Communications 
 
Randal S. Milch 
Executive Vice President and General 
Counsel 
Verizon  
 
Robert A. Wason IV 
Senior Vice President and General 
Counsel 
Vulcan Materials Company 
 
Burt M. Martin 
Senior Vice President & General 
Counsel 
Weatherford International Ltd. 
 
Raymond M. Bukaty 
Senior Vice President, Administration, 
General Counsel & Secretary 
Western Digital Corporation 
 
James J. Bender 
Senior Vice President and General 
Counsel 
The Williams Companies 
 
Jim Fleming 
EVP and General Counsel 
Wisconsin Energy Corporation 
 
Mark A. Shelnitz 
Vice President, General Counsel and 
Secretary 
W. R. Grace & Co. 
 
Michael Connelly  
Vice President and General Counsel  
Xcel Energy Inc. 
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Don H. Liu     
Senior Vice President, General Counsel 
and Secretary 
Xerox Corporation 


